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INTRODUCTORY. 


At the July Term of the U.S. Circuit Court in Cincinnati, a prop- 
osition was made by the Hon. Thomas L. Hamer, that a Law Pe- 
riodical should be started here, to serve as an organ of communica- 
tion among Western Lawyers. The result of this movement was 
the issuing of the following Prospectus, which is here inserted for 


future reference. 


PROSPECTUS OF THE WESTERN LAW JOURNAL. 
TO BE PUBLISHED AT CINCINNATI, OHIO. 


The undersigned propose to publish a Monthly Periodical, under 
the above title, which shall be wholly devoted to Jurisprudence.— 
They have engaged, as Editor, TIMOTHY WALKER, Ese., tate 
Presiwent Jupce or THE Ninta Jupiciat Circuit, anp Now Proressor 
oF Law in tHE Cincinnati Cottece. 

The object of the work will be to gather from, and diffuse among 
the Lawyers of the West, whatever is most worthy of note in their 
profession. ‘To this end, they are, one and all, invited and urged 
to furnish Reports of interesting Cases, Notices of new Law Books, 
and Biographical Sketches of deceased members of the profession. 

Should subscriptions justify it, the first number will appear on the 
first of October 1843, and thenceforward the work will be published 
regularly on the first of each month. Each number will contain 
forty-eight octavo pages, printed in the best manner, upon a supe- 
rior paper, and will be sent promemy by mail or otherwise, accord- 
ing, to order. Twelve numbers will make a volume of ordinary 
size, for which an index and title page will be provided. 

The price will be Turez Doxiars per annum, payable in advance. 
This rule must be strictly complied with. Remittances can always 
be made through Post Masters, who are authorized to frank letters 
containing money for subscriptions to periodicals. ‘The first year’s 
subscription must be paid immediately on receipt of the first num- 
ber, or a second number will not be forwarded. 
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The names of subscribers should be handed in before the first of 


September next. 
All communications relating to the Western Law Journat must 


be addressed to DESILVER & BURR, 
Booksellers and Publishers. 


In accordance with these promises, the first number is now sub- 
mitted to the public. In some respects it is hardly a fair specimen 
of what the Journal proposes to be. I would gladly make it more 
Western, and less Ohioan. This I cannot do without assistance 
from the profession in other States, which could not be expected 
for the first number; but which, I trust, may be counted upon here- 
after. I rely for success upon a general co-operation of the Bencu 
and Bar, not merely in the way of subscriptions, but in the furnish- 
ing of matter. And on this last point, 1 wish it to be distinctly 
understood, that no article will be published anonymously. Every 
contributor must take the responsibility of what he furnishes, be it 
for praise or censure. ‘This is but bare justice to all concerned. 
With regard to subscriptions, the publishers desire me to state 
explicitly, hat they must be paid in advance. The subscriptions 
can be transmitted through the Post Office free of charge; and 
unless this be done on receipt of the first number, the second will 
not be sent. The publishers further desire me to state, that future 
subscribers, on remitting the price, can be supplied with the back 


numbers. T. WALKER, Enprror. 





Circuit Court of the United States for the District of Ohio. 
Cincinnati, July Term, 1843. 


Wuarton Jones vs. JoHN VaNzANDT. 
[Reported by 8. P. Cuase, except the opinion and charge, which were furnished by Judge McLean.]} 


Slavery is local inits character. It depends on the municipal law of the State where 
it is established. If a person held to slavery, go beyond the jurisdiction wh: te he 
is so held, whether the act be by his own volition or by the force of others, into a 
jurisdiction where slavery is not tolerated, he becomes free. And this would be 
the law of these States, had the Constitution of the United States adopted no regu- 
lation on the subject. 


The Constitution of the United States treats of slaves as persons. The view of Mr. 
Madison, who “thought it wrong to admit in the Constitution the idea that there 
could be property in men,” seems tohave been carried out in that instrument. 


The Constitution however provides that persons held to service or labor in one State, 
under its laws, and escaping into another, shall not be discharged from such service 
by the laws of the State into which they escape, butshall be delivered up on claim 
of the party to whom such service or labor may be due. In this form the Constitu- 
tion protects, though it does not originate, the right of the master. 
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In an action for damages for harboring and concealing persons held to service in one 
State under the laws thereof who have escaped into another, it is not necessary to 
prove actual concealment or sheltering within a house or otherwise; but any overt 
act, which shall be so marked in its character as not only to show an intention to 
elude the vigilance of the master, but is calculated to attain such an object, is a 
harboring in violation of the statute. 


In such an action it is not necessary to prove actual notice given to the defendant, by 
the plaintiff or his agent, by publication, or verbally, or otherwise, that the persons 
harbored or concealed were held to service in one State under its laws, and had 
escaped into that where they were so harbored or concealed: it is enough if the 
nina be proved to have had full knowledge that such persons were fugitives 

rom labor. 


In such an action, the plaintiff may recover of the defendant the reward paid by him 
to individuals who have, without the request or authority of the plaintiff or his 
agent, forcibly stopped the defendant on the highway, seized the fugitives in his 
conveyance, and carried them to Kentucky, the State from which they escaped, 
provided the payment of such reward be required by the law of such State. 


Tuts action was brought by Wharton Jones, a citizen of Kentucky, 
against John Vanzandt, a citizen of Ohio, to recover damages under 
the act of Congress respecting fugitives from justice and persons 
escaping from the service of their masters, approved February 
12, 1793. 

In his declaration, which contained nine counts, the plaintiff 
claimed to recover, 

1. For the loss of the services of nine persons, Henny, Andrew, 
Letta, Jerry, Mary, Jackson, Henry, George, and Jane, servants of 
the plaintiff, enticed from his service by the defendant. 

2. For the loss of six days’ services of nine persons, slaves of 
the plaintiff, owned by him and held to his service under the laws 
of Kentucky, who unlawfully left his service at Boone county, 
Kentucky, against his will, and came to the defendant at Hamilton 
county, Ohio, and were harbored and concealed by him, after notice 
that they were fugitives from labor, and the expenses incident to 
the recaption of said slaves. 

3. For damages occasioned by obstruction offered by defendant 
to the recaption of said slaves. 

4. For damages occasioned by the rescue of said persons from 
the plaintiff’s agents by the defendant after arrest. 

5. For the value of said persons, as property lost by plaintiff, 
found by defendant, and converted to his own use. 

6. For the value of the services of Andrew, one of said persons, 
whose services were totally lost in consequence of his being har- 
bored and concealed by the defendant. 

The following case was made out by the evidence: 

The nine persons mentioned in the declaration, were held as 
slaves by the plaintiff at his farm on the Ohio river in Boone county, 
Kentucky, and were there on the evening of Saturday, the 23d day 
of April, 1842. At 3 o’clock the next morning, the defendant, 
Vanzandt, who had been at market in Cincinnati on Saturday, and 
had spent the night at the house of a friend on Walnut Hills, between 
one and two miles northeast of the city, received these persons into 
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his wagon with a view to convey them to Lebanon or Spring- 
borough, thirty or forty miles distant. When he had proceeded 
about sixteen miles he was overtaken by Hefferman and Hargraves, 
who seized the reins of his horses and arrested their further progress. 
Andrew, who was driving, leaped from his seat and escaped. The 
others were ordered to get out of the wagon, and were removed 
with the assistance of Bates, to atavern near by. They afterwards, 
with Humes, whose services they engaged to pay for, placed them 
in a wagon and took them to Covington, in Kentucky, where they 
were lodged in jail until Jones claimed them and took them away. 
The colored persons were not taken before any magistrate, no™ was 
any certificate granted, authorizing their removal under the << t of 
Congress. Hefferman and Hargraves were not authorized by Jones 
to seize the fugitives, nor did they act under any legal process. 
They claimed, however, under a statute of Kentucky, a reward of 
four hundred and fifty dollars for their services, which Jones paid. 
He paid also one hundred and fifty dollars for other expenses, and 
it was proved by a son of Jones that Andrew was worth $600. 
He also stated that his services were worth that sum; that he could 
be hired out at $100 a year: another witness said he had been hired 
when quite young and worth not more than half as much as now, 
at a a year. 

efferman deposed that his suspicions were excited when he first 
saw the wagon, by rapid driving, and the circumstance that it was 
closed in front an? ~ear, by a curtain or sheet. Other witnesses 
testified that the wagon was thus closed. It was also testified that 
the defendant, when the negroes were taken from the wagon, said 
to one, that he knew they were slaves but they were born free; to 
another, that by nature they were as free as any one; to another, 
that they ought to be free, but he knew they were not. Other wit- 
nesses testified to other expressions used by the defendant, at sub- 
sequent periods, indicating his belief that the persons assisted by him 
were fugitive slaves. 

It also appeared in evidence that Hefferman, Hargraves, Bates, 
and Humes had been indicted for kidnapping under the criminal law 
of Ohio. It was, however, admitted that Humes and Bates had 
been tried and acquitted under a charge from the Court based on 
the decision of the Supreme Court of the United States, in the case 
of Prigg v. Pennsylvania, that the law of Ohio, under which they 
were indicted, was unconstitutional. 

In the course of the examination of the witnesses, the defendant’s 
counsel objected to parol proof of the slavery of the persons alleged 
to be fugitives from labor; the Court, however, overruled the objec- 
tion and permitted such proof to be given. 

The defendant’s counsel also objected to parol proof of the 
existence of slavery in Kentucky, and insisted that the law ought 
to be produced. ‘The Court overruled this objection also, and held 
that the Court would notice judicially, without proof, the laws of 
Kentucky establishing slavery. 
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The defendant’s counsel, also, objected to the admission of proof 
as to the value of Andrew as property, and insisted that the exam- 
mation should be confined to the value of his services alone; the 
Court, however, overruled this objection also, and permitted the 
proof to go to ihe jury as conducing to show the value of Andrew’s 
services. 

The evidence being closed, the counsel for the plaintiff abandoned 
the counts in the declaration founded on the first, fourth, and fifth 
causes of action. 

The counsel for the defendant then moved the Court to overrule 
the evidence, and for judgment as in case of non-suit; and this motion 
was argued at length by Messrs. T. Morris and Cuasx for the de- 
fendant, and Messrs. Sourucatr, Fox, and W. R. Morris for the 
plaintiff. 

For the defendant it was insisted: 

1. That the Constitution of the United States does not recognize 
the existence of property in human beings; but regards all men as 
persons and not as the subjects of property. 

2. That the clause in the Constitution which relates to fugitives 
from service, only secures to the master the right to the re-delivery 
of an escaping servant on claim, in a single class of cases only, 
namely, where the person escaping has been held to service in one 
State under the laws thereof and has escaped into another; subject 
to this claim only, the escaping servant has all the rights in the 
State into which he comes, that an immigrant under other circum- 
stances would have. 

3. That this clause in the Constitution being in derogation of 
natural liberty and of State rights, must be construed with great 
strictness. 

4. That the act of Congress under which the action was brought 
is repugnant to the national Constitution and to the Ordinance of 
1787, and therefore void. | 

5. That the act, if not void, is to be strictly construed, for the 
same reasons which apply to the clause in the Constitution in rela- 
tion to fugitives from service. 

6. That the clause in the act, which saves to the claimant of a 
fugitive from service his right of action for injuries sustained, does 
not create such a right, and therefore, as no such right of action 
existed prior to the statute, no such exists now. 

7. That proof of actual notice from the plaintiff, or some one 
acting in his behalf, to the defendant, that the persons alleged to be 
harbored or concealed were held to service in one State and escaped 
inio another, was necessary to sustain the action, and no such proof 
having been made, the action must fail. 

In support of these propositions the defendant’s counsel cited 
Hill v. Low, 4 Wash. 327; Exparte Simmons, 4 Wash. 396; Hovry 
v. Decker, Walker’s Miss. Rep. 36, 83; Lunsford v. Coquillon, 14 
Martin’s La. Rep, 401; Rankin v. Lydia, 2 Marsh. Ky. Rep. 470; 
Mr. Senator Walker's Argument, 15 Peters’ App. 72; Common- 
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wealth v. Aves,18 Pick. 215; Story’s Conf. Laws, 203, 214; 2 
Barn. & Cress. 448; Groves v. Slaughter, 15 Peters 593. 

The counsel for the plaintiff controverted these positions: they 
cited 9 Johnson’s Rep. 69; 15 Peters 593; 1 Baldwin’s Rep. 596; 
16 Peters 539. 


Judge McLezan, in giving the opinion of the Court on the motion, 
observed, it is proper first, to ascertain the precise character of the 
motion. By some of the counsel in the argument it has been treated 
as a demurrer to the evidence; but it cannot be so considered. No 
demurrer hasbeen filed, and should the motion be overruled, the 
defendant intends to examine witnesses. A demurrer to the evi- 
dence takes the case from the jury; the facts proved are admitted 
to be true, and also every legal inference that can be drawn from 
them favorable to the plaintiff. 

The motion is not technically for a non-suit. Such a motion 
would not be granted by the Court, where there was evidence con- 
ducing to sustain the right of the plaintiff. ‘The motion must then 
be considered as asking the Court to overrule the evidence, on 
account of its irrelevancy or incompetency. Now such a motion 
is never granted where the evidence is competent, and it conduces 
to establish the case made in the declaration. The jury are the 
proper judges of the sufficiency of the testimony. 

he range of discussion by the counsel on both sides, has not 
been restricted by the Court. It has embraced slavery in all its 
forms and consequences, the federal Constitution and act of Con- 
gress, and the powers of the States. It may be proper to notice 
some of the topics discussed, which have a bearing upon the case 
under consideration. 

The nature of the action has been examined. It must be ad- 
mitted that it arises wholly under the Constitution and act of Con- 
gress. Slavery is local in its character. It depends upon the 
municipal law of the State where it is established. And if a person 
held in slavery go beyond ihe jurisdiction where he is so held, 
whether the act be by his own volition or by the force of others, 
into a jurisdiction where slavery is not tolerated, he becomes free. 
And this would be the law of these States, had the Constitution of 
the United States adopted no regulation upon the subject. 

Recaption has been named as a common law remedy. But this 
remedy could not be pursued beyond the sovereignty where slavery 
exists, and into another jurisdiction which had entered into no 
compact to surrender the fugitives. There is no general principle 
in the law of nations which would require a surrender in such a 
case. ‘The remarks of the Supreme Court in regard to a surrender 
of captured slaves in the Amistad case, were made in reference to 
our treaty with Spain. 

In our colonial governments, and under the confederation, no 
general provision existed for the surrender of slaves. From our 
earliest history it appears that slavery existed in all the colonies, 
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and at the adoption of the federal Constitution it was tolerated in 
most of the States. 

The Constitution treats of slaves as persons. The view of Mr. 
Madison, who “thought it wrong to admit in the Constitution the 
idea that there could be property in men,’ seems to have been 
carried out in that most important instrument. Whether slaves are 
referred to in it as the basis of representation, as migrating or being 
imported, or as fugitives from labor, they are spoken of as persons. 

roperty, real or personal, takes its designation and. character 
from the law of the States. To determine this was not the object 
of the federal Constitution. It organized a federal government by 
conferring certain delegated powers, and by imposing certain restric- 
tions on the States. Among these restrictions it is provided that no 
State shall impair the obligation of a contract, nor liberate a person 
who is held to iabor in another State-from which he escapes. In this 
form the Constitution protects contracts and the rights of the mas- 
ter, but it originates neither. 

The traffic in slaves does not come under the constitutional power 
of Congress to regulate commerce among the several States. In 
this view the Constitution does not consider slaves as merchandize. 
This was held in the case of Groves v. Slaughter, (15 Peters.) The 
Constitution no where speaks of slaves as property. But how does 
this affect the case under consideration. It is clear the plaintiff has 
no common law right of action for the injury complained of. He 
must look exclusively to the Constitution and act of Congress for 
redress. ‘The counsel for the defendant admit that, in a given case, 
the plaintiff has a remedy under the act of Congress. If this be so, 
what have we to do with slavery in the abstract. lt is admitted by 
almost all who have examined the subject, to be founded in wrong, 
in oppression, in power against right. But in this case, we have 
only to inquire whether the acts of the defendant, as proved under 
the wn of Congress, subject him to a claim for indemnity by the 

laintiff. 
. By the third section of the act respecting fugitives from labor, it 
is provided, “that when a person held to labor in any of the United 
States, &c. under the laws thereof, shall escape into any other of 
the said States, the person to whom such labor is due, his agent or 
attorney may seize or arrest any such fugitive, &c. And the fourth 
section provides, that when any person shall knowingly and wil- 
lingly obstruct or hinder such claimant, his agent or attorney, in so 
seizing or arresting such fugitive from labor, &c., or shall harbor or 
conceal such persons, after notice that he or she was a fugitive from 
labor as aforesaid, shall for either of the said offences, forieit and 


pay the sum of five hundred dollars, &c., saving moreover to the 
person claiming such labor or service, his right of action for, or‘on 
account of the said injuries, or either of them.” | 

As the first clause in the above section supposes the offender to 
come into contact with the claimant of the fugitive, his agent or 
attorney; and as there is no evidence showing an authority from 
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the claimant to those who arrested the fugitives, the second clause 
only of the section will be examined. The offence under this: 
clause consists in harboring or concealing such fugitive, after notice 
that he or she had escaped from labor. What acts shall constitute 
this offence? What shall be a notice under the statute? That a 
formal written notice from the claimant, his agent or attorney is 
not required, must be admitted. Nor must the notice, verbal or 
otherwise, necessarily come from the claimant or his agent. Such 
a construction presupposes a knowledge of the individual who har- 
bors or conceals the fugitive. At this stage of the case it is unne- 
cessary to say more on this point, than that there is evidence before 
the jury which conduces to show that the defendant knew the 
negroes in question were fugitives from labor. Whether the proof 
is sufficient to establish this fact is a matter for the determination of 
the jury. 

To harbor or conceal a fugitive in violation of the statute, the act 
must evince an intention to elude the vigilance of the master or his: 
agents; and the act done must be calculated to attain this object. 
To relieve the hunger of a fugitive slave would not be within the 
statute, unless accompanied by acts showing a determination to 
disregard the law. ‘There is evidence in the case conducing to 
show such an intention by the defendant, and also to show acts 
calculated to give effect to such an intention. The sufficiency of 
this evidence, like that which regards the notice, will be referred to 
the jury. 

The clause in the section, saving to the claimant the right of 
action for the injuries received, beyond the penalty, presupposes a 
right of action to exist. ‘The correctness of this will scarcely be 
questioned, when the constitutional provision on the subject is 
considered. 

On this motion the question of damages need not be considered, 
nor the alleged defects in the declaration. These points may be 
considered in the future progress of the case. The Court over- 
ruled the motion. ) 


The cause was then argued to the jury on the facts by the same 
counsel, who insisted on and controverted before the Court the same 
legal positions as on the motion to overrule. In behalf of the 
defendant the Court was asked to give those legal positions except 
the fourth, fifth, and sixth, in charge to the jury, and also to charge: 

1. That fraudulent concealment was necessary to constitute the 
offence of harboring or concealing under the statute. 

2. That the concealment must be actual, the person concealed 
being kept out of view and sheltered from observation. 

3. That no damages could be recovered for the loss of any person 
not thus actually concealed. 

4. That no reward paid under a statute of another State, for acts 
done in violation of the criminal law of Ohio, could form an item of 


damages. 
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5. That unless the injuries complained of, namely, the loss of 
services and the expenses of recaption, were the consequences of acts 
done by the defendant, he could not be held liable. 

6. That obstruction, to the seizure or arrest of fugitives from 
labor within the description of the act of Congress by persons 
having no actual authority from the claimant to make such seizure, 
was no vffence under the act, although the acts of such persons 
were subsequently approved by the claimant. 


Judge McLean charged the jury as follows: 

The attention and patience with which you have heard this case, 
gentlemen of the jury, show that you appreciate its importance, 
and I doubt not, that in deciding it, you will follow the dictates of 
an unbiased judgment. (Here the Judge restated the evidence, 
which may be omitted as it 1s stated above.) 

The plaintiff does not seek redress for the injury-eomplained of, 
on any general principle, legal or equitable, of the common law. 
He relies on the Constitution and the act of Congress as the foun- 
dation of his right. 

The second section of the fourth article of the Constitution de- 
clares that “no person held to service or labor in one State, under 
the laws thereof, escaping into another, shall, in consequence of any 
law or regulation therein, be discharged from such service or labor, 
but shall be delivered up on claim of the party to whom such service 
or labor may be due.” 

And the third and fourth sections of the act of Congress of the 
12th February, 1793, as above cited, define more particularly the 
rights of the master and provide for him modes of redress. 

The seventh and eighth counts, which were in trover, have been 
abandoned. ‘These counts state that the slaves were casually lost, 
in Boone county, Ky., by the plaintiff, and that they came into the 
a of the defendant, a citizen of Ohio. Now if the slaves 
eft the service of the plaintiff with his consent, or in any other mode 
except as fugitives from labor, and came into the possession of the 
defendant as alleged, the plaintiff has no right to their services, and 
still less to recover from the defendant their value. 

The sixth count, which charges the defendant with having rescued 
the slaves after they were seized by the agents of the plaintiff, has 
also been abandoned. There is no evidence which tends, in any 
degree, to show a rescue. 

he fifth count charges the defendant, under the first clause of 
the fourth section of the act, that he knowingly and willingly ob- 
structed and hindered the agents of the plaintiff in seizing or arrest- 
ing the fugitives. That the defendant resisted, to the utmost of his 
power, the arrest of the negroes by Hefferman and Hargraves, is 
undoubted. But in this did the defendant violate any law? The 
persons who made the seizure had no authority from the plaintiff. 
And it is the obstruction or hindrance to the arrest, by the cla:mant, 
his agent or attorney, that incurs the penalty under the above clause 
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of the statute, and also subjects the party to damages for the injury. 
The resistance then of the defendant to the arrest by Hefferman 
and Hargrave, was in no sense a violation of the statute. They 
acted without authority and had no legal right, therefore, to make 
the arrest. 

But it seems from the evidence, that the plaintiff, when the negroes 
were returned, ratified the acts of Heflerman and Hargrave in making 
the arrest. And here the question arises whether a subsequent rati- 
fication can legalize the arrest. That the subsequent ratification 
legalizes the original transaction, is a general principle in agencies. 
And in this case it is unquestionably good as between the plaintiff 
and his agents. But the inquiry is, whether such subsequent rati- 
fication can have relation back, so as to affect the acts of the de- 
fendant. Can it so change the nature of the defendant’s acts as to 
subject him to a penalty which was not incurred prior to such rati- 
fication? Most clearly it cannot. The statute under consideration 
is a penal one, and consequently, must be construed strictly. It is 
not within the legislative power to make an act penal which was 
not so when it was done. Much less can such an effect result from 
the ratification by the plaintiff in the present case. 

We must look to the other counts in the declaration which charge 
the defendant with harboring and concealing the negroes, after he 
had notice that they were fugitives from labor. If the evidence shall 
not sustain these counts, the plaintiff cannot recover. The plain- 
tiff is bound to show that the defendant harbored or concealed the 
negroes, after he had notice that they were fugitives from labor. 

And first as to the fact of notice. 

In Kentucky and every other State where slavery is sanctioned, 
every colored person is presumed to be a slave. This presumption 
arises from the nature of their institutions and from the fact that, 
with few exceptions, all the colored persons within those States are 
slaves. On the same principle every person in Ohio, or any other 
free State, without regard to color is presumed to be free. No 

resumption, therefore, arises from the color of these fugitives alone, 
that the defendant had notice that they were slaves. 

A notice in writing to the defendant was not necessary, nor any 
special notice from the plaintiff, his agent or attorney. But if, at 
the time the defendant was connected with these negroes, he had a 
full knowledge of the fact, however acquired, that they were slaves 
and fugitives from labor, it is enough to charge him with notice. 
You must satisfy yourselves on this point by an examination of the 
evidence. ‘The fact must be clearly proved, and if it be so proved, 
it would be a reproach to the law and to the administration of jus- 
tice, to hold that the notice was insufficient. 

What shall constitute a harboring or concealing within the statute? 
This offence is not committed, in my judgment, by treating the 
fugitive with the ordinary principles of humanity. You may con- 
verse with him, relieve his hunger and thirst, without violating the 
Jaw. Inshort, you may do any act which does not show an intent 








Recent Cases. ll 


to defeat the claims of the master. But any overt act which shall 
be so marked in its character, as not only to show an intention to 
elude the vigilance of the master, but is calculated to attain such an 
object, is a harboring of the fugitive in violation of the statute. It 
is clearly within the mischief it was designed to prevent. 

To constitute the offence under the statute, it is not necessary 
to incarcerate the fugitive in a dungeon or room; if he be taken in a 
wagon and conveyed from the shore of the Ohio to the shore of 
Lake Erie, which enables him to escape into Canada, I suppose no 
one could doubt that the individual had made himself responsible. 
And if carrying the fugitive the whole of this route would incur the 
penalty, on the same principle the conveyance of him such a part 
of the route as shall cause the loss of his services to the master would 
equally incur liability. 

The damages claimed by the plaintiff consist of the sum of four 
hundred and fifty dollars paid as a reward to Hefferman and Har- 
grave, and other expenses, amounting in the whole to about six 
hundred dollars. And also he claims the value of the services of 
Andrew, who has been lost to the plaintiff. Those services are 
estimated by the witnesses to be worth six hundred dollars. It is 
one that this sum could have been realized by the plaintiff for the 

Oy. 
Under the statute you will observe that a penalty of five hundred 
dollars is incurred for harboring or concealing a fugitive, which the 
party injured may recover, but the present action is not for this 
penalty. In this suit the plaintiffis only entitled to recover the 
damages he has actually sustained, by the acts of the defendant. 
You will first determine whether the proof, under the principles here 
laid down, entitles the plaintiff to recover. And if he be so entitled, 
then you will consider the amount of the damages. 

It is earnestly contended by the defendant’s counsel, that as 
Hargrave and Hefferman were kidnappers and violators of the law of 
the State, in arresting the negroes, they were entitled to no 
reward, and that the payment of it by the plaintiff does not entitle 
him to remuneration. 

The principle is recognized that the commission of a crime or an 
agreement to commit an unlawful act, does not constitute a good 
consideration. Any contract is void that rests upon such a basis. 
But this principle does not apply to the point under consideration. 
It may be admitted that Heflerman and Hargrave were trespassers, 
if nothing more, in seizing the wagon of the defendant; but the 
inquiry is, whether by the laws of Kentucky, the plaintil! was not 
bound to pay the sum he did pay to Heflerman and Hargrave, for 
the return ot the fugitives. There is no doubt of this, as the law of 
Kentucky is explicit on the subject. If then the plaintiff by the 
law of Kentucky was obliged to pay the sum he did pay; and if 
such obligation resulted from the acts of the defendant, it would 
seem that the plaintiff may claim indemnity for such an injury. In 
this incidental mode we cannot try the guilt or innocence of 
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Hargrave or Heflerman. We can only judge of the acts of the 
defendant, and to what extent he injured the plaintiff. 

Unless you shall be clearly satisfied, gentlemen, that the defendant, 
after notice that the negroes were fugitives from labor, did harbor 
or conceal them within the statute, you will find for the defendant. 
But if you shall find that the defendant has violated the law, then 
you will find for the plaintiff the damages he has suffered from such 
violation of the law and of his rights by the defendant. To 
authorize such a verdict, you must believe, that by the acts of the 
defendant, the plaintiff has been compelled to pay the reward stated 
and the other expenses, and also that he has Jost the services of the 
colored man Andrew. 

If the evidence shows that the defendant took the negroes 
from the farm of the plaintiff in Kentucky, and conveyed them 
through Ohio until arrested, there would seem to be no doubt of 
the plaintiff’s right to the damages he claims. But there is no 
proof that the defendant took the negroes from Kentucky. On the 
contrary it appears, by his own confession, that he received them 
at the Walnut Hills near Cincinnati. Still if you shall find the 
defendant liable under the statute, and that the full amount of the 
injury complained of has been done to the plaintiff by the defendant, 
it will be your duty to find accordingly. 

Gentlemen, in the course of the argument much has been said of 
slavery in the abstract, of abolitionism, of associations with the view 
of promoting the abolition of slavery and of acts growing out of 
these exciting topics, which have no direct connection with the issue 
before you. Citizens, individually or collectively, have a right to 
express their opinions and to discuss any subject in which they 
may feel an interest. Unpopular and foolish as it would be for 
individuals to form associations to alter the Constitution of Ohio, and 
annul the ordinance of 1787, so as to admit slavery into the State, 
yet I suppose no one would question their right to do so. And so 
long as they should confine themselves to topics of discussion, 
however erroneous, still they would be obnoxious to nolegal penalty. 
But if they should attempt to subvert the law, by a clandestine 
introduction of slavery into the State, every good citizen would 
say, they should suffer the penalties for such an offence. I know 
of no association whose avowed object is to subvert the law, unless 
it be one in a neighboring State, which I have noticed since the 
commencement of this trial, and which, it seems, pledges itself to 
oppose by force the execution of a certain law. 

n the course of this discussion much has been said of the laws of 
nature, of conscience, and the rights of conscience. ‘This monitor, 
under great excitement, may mislead; and always does mislead when 
it urges any one toviolate the law. Paulacted in all good conscience, 
when he consented to the death of the first martyr; and also when 
he bore letters to Damascus, authorising him to bring bound to 
Jerusalem all who called upon the name of Jesus. 

I have read to you the Constitution and the Act of Congress. 
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These bear the impress of the nation. The principles which they 
lay down and enforce, have been sanctioned in the most solemn 
form known in our government. We are bound to sustain them. 
They form the only guides in the administration of justice. 
I charge you, gentlemen, to guard yourselves against any impro- 
er influence in this case. You are to know the parties only as 
litigants. With their former associations and views, disconnected 
with this controversy, you have nothing to do. It is your duty to 
follow the law, to act impartially and justly; and such, I doubt not, 
will be the result of your deliberations. 


The jury returned a verdict in favor of the plaintiff for twelve 
hundred dollars, which was entered, by direction of the plaintiff’s 
counsel, as a verdict of guilty under the third and fourth counts of 
the declaration, which charged the defendant with harboring and 
concealing the fugitives after notice, thereby occasioning to the 
plaintiff the loss of their services for six days, and the expenses inci- 
dent to recaption. No verdict was entered on the other counts. 
Mr. Chase for the defendant filed a motion for a new trial and a 
motion in arrest, which motions at a subsequent day were argued 
together. 

he defendant’s counsel insisted that judgment must be arrested 
for the following reasons, among others: 

1. Because the declaration did not set fortha cause of action. It 
averred that the persons alleged to be fugitive servants “ unlawfully 
went away from the service of the plaintiff at Boone county, in the 
State of Remedi, without his consent, and subsequently came to 
the defendant at Hamilton county, Ohio,” and that the defendant 
harbored and concealed them after notice that they were “fugitives 
from labor,” which averments did not make a case within the con- 
stitution and law. 

2. Because the verdict, being entered on the third and fourth 
counts only, did not comprehend ail the issues submitted to the jury. 

3. Because one of the counts on which the verdict was entered 
did not conclude against the form of the statute, and was therefore 
fatally defective. 

They also insisted that a new trial should be granted for the fol- 
lowing, ameng other reasons: 

1. Because the verdict was against evidence. 

2. Because the damages were excessive, being the full amount 
claimed, whereas the verdict did not comprehend the ninth count, 
which alone alleged the total loss of the services of Andrew. 


At a subsequent day Judge McLean delivered the opinion of the 
Court on both motions. He held the declaration and the verdict 
bad and insufficient to warrant a judgment, and also that the 
defendant was entitled to a new trial on the ground that the ver- 
dict, as entered, gave excessive damages. The motion for a new 
trial having legal precedence of the motion in arrest, a new trial 
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was granted on payment of costs in ninety days. ‘The defendant’s 
counsel signified his intention to decline a new trial on these terms 
and insist on his motion in arrest. 'The case was continued. 


Norr. There was also an action of debt brought by the same 
— against the same defendant, to recover the penalty of five 
undred dollars given by the act of 1793 to the claimants of fugi- 
tives from labor. It was sustained by substantially the same 
evidence, and involved the same legal questions, except those rela- 
ting to the amount to be recovered. A verdict was rendered for 
the plaintiff. Motions for a new trial and in arrest were filed. 
This case will now go to the Supreme Court of the United States 
upon a certificate of division in opinion between the Judges of the 
Circuit Court on the following points, as copied from the record: 


First. Whether, under the fourth section of the act of 12th February, 1793, ‘‘re- 
specting fugitives from justice and persons escaping from the service of their masters”? 
on a charge for harboring and concealing a fugitive from labor, the notice must be in 
writing by the claimant or his agent, stating that such person is a fugitive from labor 
under the third section of the above act, and served on the person harboring or con- 
pepo such fugitive, to make him liable to the penalty of five hundred dollars under 
the act. 

Second. Whether such notice, if not in writing and served as aforesaid, must be 
iven verbally by the claimant or his agent to the person who harbors or conceals the 
ugitive, or, whether tocharge him under the statute, a general notice to the public in 

a newspaper is necessary. 

Third. Whether clear proof of the knowledge of the defendant by his own con- 
fession or otherwise, that he knew the colored person was a slave and fugitive from 
labor, though he may have acquired such knowledge from the slave himself or other- 
wise, is not sufficient to charge him with notice. 

Fourth. Whether receiving the fugitive from labor at three o’clock in the morning 
at a place in the State of Ohio, about twelve miles distant from the place in Kentucky 
where the fugitive was held to labor, trom a certain individual, pach pottcbante at: him 
in a closely covered wagon twelve or fourteen miles, so that the boy thereby escaped 
pursuit, and his services were thereby lost to his master, is not harboring or concealing 
of the fugitive within the statute. 

Fifth. Whether a transporting under the above circumstances, though the boy 
should be recaptured by his master, is not a harboring or concealing of him within 
the statute. 

Sixth. Whether such a transportation in an open wagon, whereby the services of 
the boy were entirely lost to his master, is not a harboring of him within the statute. 

Seventh. Whether a claim of the fugitive from the person harboring or concealing 
him must precede or accompany the notice. 

Eighth. Whethér any overt act so marked in its character as to show an intention 
to elude the vigilance of the master or his agent, and calculated to attain such an 
object, is a harboring of the fugitive within the statute. 


The cause having progressed, and the jury brought in their verdict, the defendant 
moved in arrest of judgment and assigned sundry reasons in support of his motion; 
on some of which points the opinions of the Judges were opposed, to wit: 

First. Whether the first and second counts contain the necessary averments that 
Andrew, the colored man, escaped from the State of Kentucky into the State of Ohio. 

Second. Whether said counts contain the necessary averment of notice that said 
Andrew was a fugitive from labor within the description of the act of Congress. 

Third. Whether the averment in said counts, that the defendant harbored said 
Andrew, are sufficient. 

Fourth. Whether said counts are otherwise sufficient. 

Fifth. Whether the act of Congress approved February 12th, 1793, be repugnant 
to the Constitution of the United States. 

Sixth. Whether said act be repugnant to the ordinance of Congress, adopted July, 
1787, entitled ** an ordinance for the government of the Territory of the United States 
northwest of the river Ohio.” 
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Circuit Court of the United States for the District of Ohio. 
Cincinnati, July Term, 1843. 


N. C. McLean, Assienre 1n Banxruptcy, v. Tue Laravette Bank, 
J. S. Buckineuam anp OTHERS. 


[Reported by Judge McLzan.] 


In all cases arising unde the bankrupt law, the Circuit Court has concurrent jurisdic- 
tion with the District Court. 


A conveyance of property, in contemplation of a state of insolvency, is void under the 
bankrupt law. 


And every mortgage or other lien which is intended to give a preference to one or 
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more creditors over others, is also void. ea 


The Circuit Court has jurisdiction in all cases where a suit is brought by the assignee 
of a bankrupt or against him. 


All the property and rights of the bankrupt are vested in the assignee, not only from 
the decree of bankruptcy, but, by relation, from the time of filing the petition. 


The bankrupt power is exclusively vested in thé federal government. 


Congress have not given jurisdiction to state tribunals to carry into effect the bank- 
rupt law. They have not power to vest such jurisdiction. 


Bona fide liens under the state laws are valid under the bankrupt law; and a state 
Court may enforce such liens. 


But if there be fraud in the creation of such liens, and the creditors, through the 
assignee of the bankrupt, seek to set the liens aside, the District or Circuit Court 
of the United States affords the appropriate jurisdiction. 


A state Court, by the enforcement of alien, cannot draw to its jurisdiction the admin- 
istration of the bankrupt law. 


Where this effect will result necessarily from the exercise of jurisdiction, the Circuit 
Court may interfere by injunction, and stay proceedings in the State Court. 


At least such interposition is proper until the cause can be heard on its merits. 


A warrant of attorney to confess a judgment, the defendant being insolvent, executed 
within ninety days preceding the filing of the petition, by bankrupts, cannot 
authorise the entry of a judgment. 


Such judgment, if valid, would create a lien or security within the bankrupt law; it 
is therefore void. 

An execution issued on such judgment, though levied, creates no lien on the property 
levied on. 


The judgment being invalid, all the proceedings under it are equally so. 


Tus bill is brought by the assignee of John Mahard, Jr. and William 
Mahard, who are bankrupts, to stay certain proceedings in the 
State Court against the property of the bankrupts. On their 
schedule the bankrupts returned a large amount of real estate, and 
also personal property; but the defendants, who are numerous, set 
up various liens under mortgages, judgments, and levies by execu- 
tion; and these liens are brought into the State Court to be there 
investigated. Large as the real estate of the bankrupts is, the 
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liens, should they be established, will exhaust it, to the exclusion of 
a large class of creditors who have proved their claims under the 
bankrupt law. The complainant represents that the above liens 
were all obtained in fraud of the bankrupt law; and he prays that 
the defendants may be enjoined from further proceedings in the 
State Court; tyat their liens may be set aside as re ain and 
that the property of the bankrupts may be brought into the bank- 
rupt Court, to be distributed according to law. 

An injunction was allowed on filing the bill, and a motion is now 
made, in behalf of the Lafayette Bank and the Buckinghams, to 
dissolve the injunction. Many if not all the other defendants are 
desirous of having the matters of controversy brought into this 
Court. 

The mortgage to the Lafayette Bank by the bankrupts was signed 
the 7th December, 1841, anc acknowledged and recorded the 13th 
January, 1842. At October Term, 1842, a decree for a sale of the 
premises was entered by the Superior Court. 

The petition under the bankrupt law was filed by the mortgagors 
the 27th May, 1842, and a decree of bankruptcy was entered the 20th 
of July ensuing. The assignee of the bankrupts, and others who 
claimed an interest in the mortage” premises, were made parties 
to the bill filed by the Lafayette Bank; but the assignee made no 
answer, nor in any form submitted to the jurisdiction of the Court. 
On the 7th April, 1842, a warrant of attorney was executed by the 
bankrupts to William M. Corry, Esq., authorizing him to confess a 
judgment against them in favor of J. and S. Buckingham, for a sum 
exceeding fourteen thousand dollars. This was done at the urgent 
request of the Buckinghams, and it is agreed, that, at the time, the 
Mahards were insolvent. On the 8th April, a judgment was con- 
fessed, and on the 21st of the ensuing month, execution having been 
issued, a levy was made on certain personal property, which was 
afterwards sold, by consent of parties, under the order of the Supe- 
rior Court, sitting as a court of chancery. The proceeds of the 
sale were brought into that Court to be disposed of as it might 
direct. And it appears that an injunction, which had been pre- 
viously granted by the Superior Court to restrain the Buckinghams 
from proceeding on their execution, was dissolved. From this 
decision there was an appeal to the Supreme Court of the State, 
which continues the injunction. 


The cause was argued by Wricut, Corrin & Miner and Brown 
& McLean for complainant, and by Cuase & Batt, W. M. Corry, 
and Fox & Lincoty, for the several defendants. 


On the part of the Lafayette Bank, it is contended that this Court 
has no jurisdiction; that the decree of the Superior Court for the 
sale of the mortgaged premises is final and conclusive on all parties; 
that, jurisdiction having attached to that Court by the filing of the 
bill to foreclose the mortgage, it may examine and determine all 
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questions arising under the bankrupt law; and that, as process was 
served on the assignee, he was a party to those proceedings. On 
the other hand, it is contended by the assignee, that the mortgage 
was executed by the bankrupts in contemplation of bankruptcy, to 
give a preference to the Bank over other creditors, and that the 
mortgage is void under the bankrupt law. 

The second section of this law provides “ that all future payments, 
securities, conveyances, or transfers of property, &c. given by any 
bankrupt in contemplation of bankruptcy, giving any creditor, &c. 
any preference or priority over the general creditors of such bank- 
rupt, shall be void; and the assignee shall be entitled to claim, sue 
for, recover and receive the same as part of the assets of the bank- 
rupt.” In the same section it is declared that all the property and 
rights of property of the bankrupt, by operation of law, vest in 
his assignee; and the assignee is vested with all the rights, powers, 
&c., in and over the property which the bankrupt had, “before, or 
at the time of his bankruptcy, declared as aforesaid.” In the sixth 
section it is provided, that “the jurisdiction of the District Court 
shall extend to all cases and controversies in bankruptcies, arising 
between a creditor and the bankrupt, and between such creditor 
and the assignee.” And in the eighth section, concurrent juris- 
diction is given to the Circuit Court with the District Court, “ of all 
suits at law and in equity, which may or shall be brought by any 
assignee of the bankrupt against any person or persons claiming an 
adverse interest, or by such person against such assignee, touching 
any property or right of property of the bankrupt, transferable to, 
or vested in, such assignee.” 

The jurisdiction vested in this Court, under these sections, is 
complete, and reaches every possible controversy that can arise in 
the*collection and distribution of the effects of the bankrupt. Of 
whatsoever nature his rights may be, the assignee may invoke the 
jurisdiction of this Court for relief. But he may do more than this. 
He is not only vested by the law with all the rights of the bank- 
rupt, but also with the rights of the creditors. He may set aside 
a fraudulent conveyance of the bankrupt, which the bankrupt him- 
self could not do. In this respect, the assignee represents the 
general creditors. And, in this aspect, he stands in the present 
case. 

It is presumed that no one will doubt the power of Congress to 
confer this jurisdiction. The power “to pass uniform laws on the 
subject of bankruptcies throughout the United States” is given in 
the Constitution, and belongs to the same class of powers as to 
regulate commerce, establish a uniform rule of naturalization, coin 
money, establish post offices and post roads, and to declare war. 
These, in my judgment, are all exclusive powers. It is true the 
Supreme Court have held that a State may pass a bankrupt law to 
operate upon all contracts subsequently made within the State. 
But I cannot comprehend the principle upon which this decision 
rests. No State can impair the obligation of a contract. That 
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a release from a contract under a bankrupt law does impair its obli- 
gation, no one willdeny. Now, cana State exercise this power, 
by any supposed assent of the parties to the contract? Does such 
alaw become a part of the contract; and is the power therefore 
constitutional? This would be a ready if not a safe mode of ac- 
quiring power by a State to do that which the federal Constitution 
inhibits. It has been held, that the assent of a State enlarged the 
federal power, so as to enable it to make a turnpike road or other 
improvement through the territory of a State, which, without such 
assent, would be unconstitutional. These positions, it seems to me, 
are equally erroneous. In neither case can the power be derived 
from the assent or contract of a State or individuals. The obtiga- 
tion of a contract is as much impaired by a bankrupt law which 
operates upon future as upon past contracts. he power is 
inhibited. Cana State, by the passage of a law, enlarge its con- 
stitutional power? Can it say that no contract shall be made in 
future which may not be impaired under its bankrupt law? Nothing 
can be more unconstitutional than the notion that a power vested 
in the federal government, which, from its nature must be exclusive, 
can be exercised by a State until the same power is exercised by 
Congress. Such a conception seems to me to border upon the 
ludicrous. I see a State, like the holder of a floating land warrant, 
hunting among the federal powers for some vacant spot on which to 
rest, as a temporary occupant, and which must be abandoned as soon 
as a notice is served on it to quit. A State acts upon its own inhe- 
rent sovereignty, and upon no such impracticable notion. The 
bankrupt power, from its nature, must be exclusive. It must be 
uniform. A system of bankruptcy has been adopted, and its details 
are spread out in this act; and summary and extraordinary powers 
are given to the Courts of the United States to carry out and give 
effect to this system. This power cannot be exercised by the State 
Courts; their powers are derived from different sovereignties, to 
whom they are amenable. Congress had not the power to impose 
this jurisdiction on the State Courts; they have not attempted to do 
so. Congress have adopted the State laws that relate to the prac- 
tice of the Court, but the Courts of the United States have decided, 
that they cannot execute the insolvent laws of a State; their organi- 
zation does not admit of the exercise of the powers necessary to give 
relief under these laws. ‘The objection is much stronger against a 
State Court’s giving relief under the bankrupt act. The power 
belongs to the federal government exclusively, both as regards the 
enactment of the law and giving effect to it. 

Mortgages and all bona fide liens under the laws of a State, and 
not in fraud of the bankrupt law, are declared to be valid. And 
the question is asked, have not the State Courts power to enforce 
these liens?) The answer may be in the affirmative, but subject to 
some restriction. ‘The mortgage under consideration, if the allega- 
tions of the bill shall be sustained, may constitute one of the excep- 
tions to the rule. That the mortgagee might have filed his bill to 
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foreclose in the Circuit Court, seems to be clear. Tlie assignee is a 
necessary party, and the law gives jurisdiction to this Court “in all 
cases between a creditor and the assignee.” But he may not have 
been compelled to sue in this Court. Some doubts, however, may 
be entertained, whether the assignee, being an officer of the law and 
bound to discharge his duties under the special direction of the 
Court, should be subjected to any other jurisdiction. He has an 
undoubted power to redeem the property by paying off the mort- 
gage, and he is entitled, in behalf of the creditors, to the surplus. 
If the assignee may be drawn into the State Court on one lien, he 
may be so treated in all cases of liens. ‘The present case affords a 
fit illustration of the principle. Some twelve or fifteen liens are set 
up on the property of these bankrupts. The property is large and 
valuable. And the validity of almost all these liens depends upon 
the construction of the bankrupt law. ‘The entire property of the 
bankrupts will be absorbed in this way. Now if this be a rightful 
exercise of jurisdiction of a State Court, although the bankrupt law 
be uniform in its provisions, it cannot be so m its effects. A State 
Court may hold the act, or a part of the act, unconstitutional. That 
a uniform construction shall be given to the act, under such an ad- 
ministration of it, is not to be expected. And if this be a proper 
exercise of jurisdiction there can be no revisory power in the Courts 
of the United States. There certainly can be none unless it shal! 
be under the twenty-fifth section of the Judiciary Act of 1789, to 
review a decision of the Supreme Court of the State. This would 
be a most dilatory and ineffectual mode of executing the bankrupt 
act; a mode certainly never contemplated by Congress. On general 
principles, a State Court has an undoubted right to determine a ques- 
tion arising under a law of the United States. This, however, is 
subject to the revisory power of the Supreme Court of the United 
States, as above stated. But questions which involve the efficacy 
of the bankrupt law, and are essentially connected with its uniform 
administration, it would seem, cannot be brought under the same 
rule. No light is shed upon this question by the action of the Eng- 
lish Courts. They all form a part of the same system, and derive 
their powers from the same sovereignty. Here, the judicial power 
is exercised under different sovereignties, having appropriate powers 
to give effect to the laws. Under the bankrupt law of 1800, I am 
aware that this jurisdiction, to some extent, was exercised by the 
State Courts. I have not compared that act with the one under 
consideration to see whether its provisions in this respect were dif- 
ferent from the present act. But the question in the present case 
does not depend upon the ordinary exercise of jurisdiction by the 
State Courts for the enforcement of liens against a bankrupt. The 
complainant, in his bill, alleges that all the liens involved in this 
controversy were given in fraud of the bankrupt act. Every cre- 
ditor of the bankrupts is interested in this case. If the supposed 
liens are void, the property of the bankrupts will be distributed 
among the creditors generally; but if they are valid, the general 
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creditors can receive nothing; and whether these liens are valid or 
not must depend upon the construction of the bankrupt act. Shall 
these questions be drawn into the State Courts, and there decided? 
From the time of filing the petition, by relation, the property of the 
bankrupts became vested in the assignee. As before remarked, 
he not only represents the interests of the bankrupts, but the inter- 
ests of the creditors also. The interests of those who have special 
liens can be protected as well in this Court as in the State Courts. 
They are protected by the law. Why then should the fact of 
special liens draw this whole controversy into the State Court, and 
take it from the appropriate jurisdiction—a jurisdiction specially 
provided and vested with all the necessary powers to make a final 
decision of the case? This the State Court cannot do. Should it 
undertake to determine the validity of the liens under the bankrupt 
law, and their priority, still, if there be a surplus, it must be handed 
over to the assignee, to be brought into the bankrupt Court for distri- 
bution among the creditors. ‘These creditors, through the assignee, 
are parties in this Court, and, by its decree, the validity of the liens 
under the bankrupt act, their priorities, and the distribution of the 
surplus, can all be finally adjusted. ‘The bankrupt power over-rides 
the contract and puts an end toit. And had there been no reser- 
vation in behalf of bona fide liens, they, with other contracts of the 
bankrupts, would have been abrogated. Shall this exception in the 
law, in effect, take, at the pleasure of the mortgage creditor, the 
administration of the bankrupt law into the Courts of the States? 
This would be a matter of little importance in a case free from all 
difficulty. But where the foundation of the liens depends upon the 
construction of the bankrupt act, it would seem that the jurisdiction 
under which the law was passed should carry it into effect. And 
this view acquires force from the fact that the creditors, who are 
deeply interested in the case, have invoked the powers of the bank- 
rupt Court by proving their claims. The assignee, their agent, 
calls specially on this Court to interpose its powers and protect the 
interests committed to it. Has it power todoso? If it has not, 
there is a great and radical defect in the system. Over the action 
of a State Court the federal Court can exercise no control. A fore- 
closure may be decreed and so short a time allowed for the payment 
of the money, as to be unavailing to the assignee. Or the State 
Court may order a sale of the premises, which, of course, must be 
under the law of the State, which requires improved property to sell 
for two-thirds of its value. And unless the mortgagee shall pur- 
chase the property, it may not sell for many years. A connivance 
between the bankrupt and the mortgagee may, in this manner, keep 
from his creditors his whole estate. It may be said that the equity 
of redemption may be sold under the order of the bankrupt Court. 
But would that Court order the sale of the equity of redemption 
unless the parties interested were brought before it and the extent 
of the liens were judicially ascertained? The District and Circuit 
Courts are vested with full chancery and common law powers to 
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act in all cases arising uider the bankrupt law. They possess, in 
this respect, all the powers of the English common law and chan- 
cery Courts over questions of bankruptcy. And is not this juris- 
diction exclusive? J am aware that the argument ad inconvenienti 
is not a legitimate ground of jurisdiction. But in a case like the 
present, can it be disregarded? Our system of sovereignties is 
extremely complicated. ‘The state and federal powers, like the 
colors of the rain-bow, are found to intermix, and it may be some- 
times difficult if not impracticable, to determine the exact limit of 
either. And when this is the case, what is there, but the argument 
ab inconvenienti, to lead the judicial mind to a just conclusion. 
This, and this only, under the exercise of an enlightened forbear- 
ance, can preserve the harmony and efficiency of our system. 

It has been shown that the federal Court possesses a perfect 
jurisdiction over all the interests involved in the present case; that 
the parties are now before it; that the State Court has but at most, 
a jurisdiction over a part of the case, that it cannot enter a decree 
that shall settle the conflicting interests of all concerned. 

In principle the case seems not to differ from an application to the 
federal Court to discharge a defendant fiom imprisonment under the 
insolvent laws of a State. Such laws generally provide, that on 
filing his schedule of property under oath, and giving security, he 
shall be discharged from imprisonment. But the federal Courts have 
uniformly refused such applications, on the ground that it could not 
carry out and give effect to the insolvent laws. 

The act of bankruptcy brings into the bankrupt Court all the 
interests of the bankrupt; and it seems to be reasonable that that 
Court should exercise an exclusive jurisdiction over those interests. 
It is no sufficient reason against this jurisdiction that other interests 
arising under liens are involved. ‘Those interests are valid under 
the bankrupt law, being excepted out of its operation, and will be 
protected by the bankrupt Court. But do not these interests 
necessarily follow the property into the bankrupt Court, where it is 
drawn by the act of bankruptcy? 

In overruling the motion to dissolve the injunction as to the La- 
fayette Bank, the question of jurisdiction is not finally decided. It 
may again be discussed and considered on the final hearing. It is 
enough now to say, that from the allegation of fraud in the bill, and 
other circumstances which have been adverted to, the Court will not 
now dissolve the injunction on the ground that it has no jurisdiction 
of the case. The answer denies generally the allegations of the 
bill, but so complicated are the numerous interests involved, that 
the continuance of the injunction, until the final hearing, seems to 
be required. 

The motion to dissolve the injunction, as regards the interests of 
the Lafayette Bank, is overruled. 

The lien set up by the Buckinghams will be now considered. 
The warrant to confess the judgment was dated the 7th of April, 
1842, and judgment was confessed under it the day following. On 
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the 21st of May ensuing, the execution was levied. The petition 
of the bankrupts was filed the 27th of May, and a decree ci bank- 
ruptcy entered the 29th of July. The proceedings of the Bucking- 
hams are void, it is insisted, under the second section of the bankrupt 
act, which provides “that all future payments, securities, convey- 
ances, or transfers of property, or agreements made or given, by 
any bankrupt, in contemplation of bankruptcy, and for the purpose 
of giving any creditors, &c. any preference or priority over the 
general creditors of such bankrupt, shall be void, &c., and the 
assignee shall be entitled to claim, sue for, recover, and receive the 
same as part of the assets of the bankruptcy.” ‘The warrant of 
attorney, judgment, and levy of the execution were within two 
months preceding the filing of the petition; and it is admitted that 
the Mahards were insolvent at the time the warrant of attorney was 
given. ‘The only question, then, is whether this proceeding was 
void under the above section. 

It is contended that the warrant of attorney is not a security or 
an agreement within the act. It may be admitted; and, if nothing 
had been done under the power, the argument would have been 
unanswerable. But is not the act of the agent, thus constituted, 
the act of the principal? This will not be denied. ‘The Mahards, 
then, being insolvent, and within less than sixty days before their 
petition was filed, by their agent specially constituted for that pur- 
pose, confesseda judgment in favor of the Buckinghams for an 
amount exceeding fourteen thousand dollars. A judgment is a 
security paramount to all other liens of a subsequent date. If valid, 
it constitutes alien within the bankrupt act. But is this a valid 
judgment? ‘The second section of the act provides “that all dealings 
and transactions by and with any bankrupt bona fide made and 
entered into more than two months before the petition filed by him, 
or against him, shall not be invalidated or affected by this act.” This, 
by the strongest implication, declares that any transaction of the 
above nature, made and entered into less than two months before 
the petition was filed, shall be void. But strong and unanswerable 
as this position seems to be, there is another, if possible, still more 
conclusive. ‘The warrant of attorney was given, and the judgment 
confessed, in contemplation of bankruptcy; and if so, the judgment 
is void under the bankrupt act; not that it is necessary to show the 
Mahards, at the time the judgment was confessed, had determined 
to apply for the benefit of the act; but they were in an acknowledged 
state of bankruptcy; and this, from the circumstances, must have 
been known to the Buckinghams; and hence their great solicitude 
to procure the confession of the judgment. It does not follow that 
all judgments obtained within two months before filing the petition, 
are void. Whena suit is commenced in the ordinary mode of pro- 
ceeding, and prosecuted to judgment, the judgment, though entered 
within the sixty days, may constitute a valid lien. Whether such 
a judgment therefore be void or not must depend upon the circum- 
stances under which it is obtained. As regards the judgment of the 
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Buckinghams, it seems to come within the law, not only as to time, 
but as to the circumstances which invalidate the transaction. But 
it is contended that the lien now under consideration arises from the 
levy of the execution upon the personal property of the Mahards, 
which is not within the law; that such a lien proceeds from the 
operation of law, and not from the act of the party. Of what value 
is the levy if the judgment be void under the bankrupt act? If the 
judgment fall, can the levy stand? The argument, that if the judg- 
ment were inoperative as a lien, under the bankrupt law, still it isa 
judgment on which an execution may issue and a valid levy be made, 
is more specious than sound. It may be admitted that the judgment 
may not be void for all purposes; but if it be void, as confessed, in 
contravention of the bankrupt act, the same principle must invali- 
date the proceedings on the execution; for such proceedings are 
equally in contravention of the policy of the act as the confession 
of the judgment. Indeed, it is a violation of the very letter of the 
act, by “procuring an execution to be levied.” But the judgment, 
if void under the act, is void for all purposes. No valid rights can 
arise under it. It is as inoperative as would have been a mortgage 
or other security given under the same circumstances. 

As before remarked, the overruling of the motion to dissolve the 
injunction will not preclude the party from taking the same ground 
on the final hearing. 

The motion to dissolve the injunction, in regard to the money for 
which the personal property was sold, claimed by the Buckinghams, 
is overruled; and the cause is continued. 





Court of Common Pleas, Cincinnati, January Term, 1840. 


Tue State or Ono v. Rowtanp H. Noste. 


[Reported by the Eprror.} 


On an indictment for murder in the second degree there may be a conviction of man- 
slaughter. 


The fact of killing being proved, the presumption of law in Ohio is murder in the 
second degree. 


If ina sudden quarrel, the party who forced it upon the other be unintentionally killed, 
the slayer stands excused; for as to him the quarrel is not an unlawful one. 


The English doctrine, that a party assailed must flee as far ashe can, before resisting, 
is not law in this country. 


If there be actual danger or reasonable probability of great bodily harm, though no 
danger to life, the party assailed is not required to retreat, but may justifiably kill 
the assailant, in self-defence. 


Tue prisoner, Noble, was about twenty-four years of age, and em- 
ployed as bar-keeper at the Broadway Hotel. His character was 
in all respects good, and he was of a remarkably quiet and amiable 
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disposition. ‘The deceased, McCann, was about forty-five years of 
age, much more athletic than Noble, habitually quarrelsome, and 
occupied as a forestaller of the markets. Very early in the morning 
he came to Gowdy’s market wagon, asked the price of a turkey, and 
passed on. Shortly after, Noble came along and asked the price. 
While examining the turkey McCann came up, took the tur- 
key in his hands, and claimed the right to buy it. Gowdy said it 
was Noble’s, if he wished it. McCann threw it down angrily, and 
in such a manner that it rolled in the dirt. Noble remarked to 
Gowdy, without intending McCann should hear, that he was showing 
his “contrariness.” McCann said, “you area liar.” Noble replied, 
“you are a damned liar, and if you want any thing more you can 
have it, damn your Irish soul.” McCann struck him a heavy blow 
with his fist. Noble returned the blow. They grappled. Noble 
fell under, in the gutter, and McCann struck and kicked him in that 
position. When Noble got up, McCann seized him by the throat, 
and beat him till he cried “enough” twice. McCann went off mut- 
tering something not distinctly heard by the bystanders. Noble 
snatched at a bucket, but found it fastened to the wagon. He then 
stepped forward two or three steps, seized astone weighing four or 
five pounds, and threw it at McCann, who was some eight feet dis- 
tant. The stone hit him on the left side of the head, producing a 
large fracture of the skull. McCann fell speechless, and died in a few 
minutes. Some one told Noble he had killed him, and he exclaimed, 
“My God, have I killed a man!” The whole did not occupy more 
than two minutes. Being told that he had better go to the Mayor’s 
office, Noble went at once, and appeared in a very distressed frame 
of mind during the examination. McCann had previously complained 
to Cromwell, the proprietor of the Hotel, because Noble would not 
buy from him; and Noble was aware of this; but there had been no 
previous quarrel. 


The prosecution was conducted by Tuomas J. Strait, Prosecu- 
ting Attorney; and the defence by Joun C. Wricur, T. Waker, 
and T. Jonrs. 


In opening the defence, this question of law was raised— Whether 
in this State, on an indictment for murder in the second degree, 
there could be a conviction of manslaughter? This was admitted 
to be the English practice, founded on a dictum of Lord Holt. (2 
Chitty’s C. L. 739; 2 Hale’s P. C. 302.) But it was insisted that 
the constitution of Ohio was the other way. ‘The clause relied upon 
is in these words,—“In all criminal-prosecutions the accused hath a 
right to demand the nature and cause of the accusation against him, 
and to have a copy thereof.” It was urged that this guaranty could 
be satisfied in no other way, than by trying the prisoner upon the 
specific charge in the indictment, and no other, whether greater or 
less. But the Court ruled the other way; and thus it became neces- 
sary to defend against manslaughter, as well as murder in the second 


degree. 
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First, as to murder in the second degree. The fact of killing 
being admitted, the presumption of law in this State is said to be 
that it is murder in the second degree. (Wright’s 8S. C. Rep. 28.) 
The statute thus defines this offence:—“If any person shall purposel 
and maliciously, but without deliberation and premeditation, kill 
another.” It differs from murder in the first degree only in the 
absence of deliberation and premeditation. ‘There is malice, but it 
is not malice prepense or aforethought. Was then the killing done 
purposely? ‘There was scarcely time to form a fixed purpose; the 
whole thing was like a flash of lightning. And there are two facts 
which demonstrate that there was no such purpose. First, the 
seizing of a bucket, the last weapon to inflict a mortal blow with. 
Secondly, the exclamation, when told he had killed McCann, “My 
God, have I killed a man!” Nor was the stone itself, thrown with- 
out aim, likely to produce death. Had it hit almost any other part 
of the body, it would not have produced death; and men are only 
presumed to intend the natural and probable conSéquences of their 
acts. But should there be a doubt about the purpose, was the kill- 
ing done maliciously? This word malice is hard to define. We 
cannot go to Blackstone, because in his definition he combines the 
two ideas of malice and premeditation. (4 Black. Com. 195, 198.) 
A judge in this State has said—*“Malice is the dictate of a wicked, 
depraved, and malignant heart. It is not necessary that the malig- 
nity should be confined to a particular ill will towards the person 
injured. It is evidenced by any act which springs from a wicked 
and corrupt motive, attended by circumstances indicating a heart 
regardless of social duty, and bent on mischief.” (The Slate v. 
Turner, Wright’s 8. C. Rep. 27.) Mr. Justice Bayley thus defines 
malice,—* Malice, in the common acceptation, means ill will against 
a person; but inits legal sense it means a wrongful act, done inten- 
tionally, without just cause or excuse.” (Bromage v. Prosser, 4 
B. & C. 247.) Perhaps the shortest definition, as applied to this 
case, is, a wicked intention to kill. ‘That Noble was angry there is 
no doubt. But malice does not meananger. On the contrary, the 
sudden and wreckless explosion of anger, under great provocation, 
rebuts the presumption of malice, which is essentially cold-blooded. 
The malignant, malevolent, grudge-bearing man would not have 
thrown that stone. He would have locked up his wicked purpose, 
until a more fitting opportunity. This case then lacks the two 
indispensable ingredients of purpose and malice, both of which must 
be combined in order to constitute murder in the second degree. 

Secondly, as to manslaughter, which is thus defined in our statute: 
“If any person shall unlawfully kill another, without malice, either 
upon a sudden quarrel, or unintentionally, while the slayer is in the 
commission of some unlawful act.” ‘This does not differ essentially 
from Blackstone’s definition. (4 Com. 191.) Here then the killing, 
though without malice, is yet un/awful; and this unlawfu!ness must 
arise either from an intentional killing resulting from a sudden quar- 
rel, or from an unintentional killing while engaged in some unlawful 
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act. Here was a sudden quarrel, but, as already shown, the killing 
was not intentional. No man could have been more astounded than 
Noble at such a result. The killing then being unintentional, was 
Noble, at the time, engaged in the commission of an unlawful act. 
If so, that unlawful act was the quarrel itself. And this is unlawful 
only as to him who commences it. The English doctrine, that the 
party assaulted must flee as far as he can before he resists, (4 Black. 
185,) has no foundation in‘human nature. The true position is this. 
A sudden quarrel does not justify the intentional killing of the adver- 
sary, unless in self-defence. But ifin a sudden quarrel the adversary 
be unintentionally killed, the slayer stands éxcused, unless he brought 
on the quarrel, for as to him the quarrel is not an unlawful act. In 
the present case McCann was the aggressor from the beginning and 
throughout. He was wrong in claiming the turkey; wrong in giving 
the lie; wrong in striking the first blow; and wrong in following it 
up as he did. If then the throwing of the stone be considered as a 
part of the sudden quarrel forced upon Noble by McCann, and there 
was no intention to kill McCann, the act was not unlawful. 

But the case will warrant the placing of the defence on another 
ground, that of self-defence. The counsel here cited Forster’s C. L. 
273; Selfridge’s Trial, 160; Goodwin’s case, 1 Wheeler’s Crim. Cases 
253,434, 470. The doctrine derived from these authorities was 
insisted to be, that if there be actual danger, or reasonable proba- 
bility of great bodily harm, though no danger to life, the party 
assailed is not required to retreat, but may ogg | kill his adver- 
sary. Apply then the facts to this rule of law. Noble had heard 
of McCann as a ruffian and bully. He knew that McCann hada 
grudge against him. He was attacked violently, beaten severely, 
and the violence was continued after he had once cried “enough.” 
McCann left him, muttering we know not what. Could Noble be 
sure the worst was over? ‘The question is not whether there was 
in fact further danger, but did Noble reasonably think so, when he 
snatched at the bucket, and afterwards threw the stone. If so, he 
stands excused on the ground of self-defence. 


The reporter preserved no minutes of the charge of the Court, 
nor has he access to the minutes of the Judge. His recollection is 
that the Court sustained generally the positions of law taken by the 
prisoner’s counsel. And he distinctly remembers the very em- 
phatic manner, in which Blackstone’s doctrine of fleeing to the wall 
before resisting, was declared not to be the American doctrine. 

The jury in about ten minutes returned with a verdict of acquittal. 


Nore. As many of our readers may not have access to the 
authorities above cited on the subject of self-defence, a brief state- 
ment of them is here subjoined. 

Forster’s Crown Law, 273. “In the case of justifiable self-defence, 
the injured party may repel force by force, in defence of his person, 
habitation or property, against one who manifestly intendeth and 
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endeavoreth, by violence or surprise, to commit a known felony 
upon either. In these cases he is not obliged to retreat, but may 
pursue his adversary till he findeth himself out of danger; and ifin a 
conflict between them he happeneth to kill, such killing is justifiable.” 
In Selfridge’s Case, the report of which makes a volume, the facts 
were briefly these:—There had been a dispute between Selfridge 
and Austin’s father, originating in party politics, and leading to 
angry and offensive publications in the newspapers. Selfridge had 
received intimations that he was to receive personal chastisement, 
and in that expectation armed himself with a pistol. Passing down 
State street in Boston, he saw Austin, the son, coming towards him 
with an uplifted cane of an ordinary size. He drew his pistol and 
shot him. Jt is doubtful if a blow had been struck before the shot; 
certainly not more thanone. But the cane was uplifted fora blow 
at the time of firing. There was a scuffle after the shot, and several 
blows were exchanged, when Austin fell and expired almost in- 
stantly. The whole did not occupy much more than a minute. 
Selfridge was indicted and tried for manslaughter. His counsel 
assumed the position, that even though his life was not in danger, 
and there was no probability of bodily harm, yet he was justified in 
defending himself against a disgraceful blow. The late Samuel 
Dexter, one of the counsel, said—“I respect the laws of my country, 
and revere the precepts of our holy religion; I should shudder at 
shedding human blood; I would practice moderation and forbearance 
to avoid so terrible a calamity; yet should I ever be driven to that 
impassable point where degradation and disgrace begin, may this 
arm shrink palsied from its socket, if I fail to defend my own honor.” 
(See page 128 of the trial.) Chief Justice Parker, in charging the 
jury, thus laid down the doctrine of self-defence:—“First, a man, 
who, in the lawful pursuit of his business, is attacked by another, 
under circumstances which denote an intention to take away his 
life, or todo him some enormous bodily harm, may lawfully kill the 
assailant, provided he use all the means in his power otherwise to 
save his own life or prevent the intended harm, such as retreating 
as far as he can, or disabling his adversary without killing him, if it 
be inhis power. Secondly, when the attack upon him is so sudden, 
fierce and violent, that a retreat would not diminish, but increase his 
danger, he may instantly kill his adversary without retreating at all. 
Thirdly, when from the nature of the attack there is reasonable 
ground to believe there is a design to destroy his life, or commit any 
felony upon his person, the killing the assailant will be excusable 
homicide, although it should afterwards appear that no felony was 
intended.” (See page 160 ofthe trial.) Selfridge was acquitted. 
In Goodwin’s Case, (1 Wheel. C. C. 253, 434, 470,) the facts were 
briefly these:-—Goodwin and Stoughton, who had had a previous 
dispute, met accidentally on Broadway in New York. As they 
passed each other, Goodwin pointed with his sword cane to Stough- 
ton, and said to his companion—“There goes a coward and a 
scoundrel.” After going on several steps, Stoughton returned and 
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asked Goodwin if he would repeat those words. Goodwin said he 
would. Thereupon Stoughton struck him with his fist. Several 
blows followed from each. Stoughton had no weapon. Goodwin 
used his cane, the sword of which came out after the first blow. 
After four or five blows, during which Stoughton was retreating, he 
fell, and probably Goodwin struck him after he was down. They 
were then parted. Stoughton was assisted to rise, but soon fell and 
expired. It was then found that he had received a mortal wound 
from the sword. But no one saw Goodwin stab him, and the phy- 
sicians inclined to think Stoughton must have fallen upon the sword 
during the affray, though the testimony on this point was conflicting. 
Goodwin was seen to have the sword blade in his hand, and proba- 
bly struck with the handle. The whole affair did not last more than 
two minutes. Goodwin was indicted for manslaughter. On the 
first trial the jury disagreed. On the second he was acquitted. 





Superior Court of Cincinnati, July Term, 1843. 


Jostan Lawrence v. Henry A. JoNES AND OTHERS. 
, Reported by the Eprror.] 


Every boat navigating the river is bound to make use of all reasonable precautions to 
avoid injuring, or being injured by others. 

Though it be customary for a steamboat to run during a fog, she ought not to run at 
her highest speed, if by so doing she increases the danger to other craft. 


A flatboat is bound to make use of the customary signals, whether of light or sound, 
to apprize a steamboat of her position; and must prove that she has done s0, or that 
it would have been wholly unavailing. 


Tuts was an action on the case brought by the plaintiff as owner of 
cargo on a flat boat, against the defendants as owners of the steam- 
boat Henry Clay, to recover damages for sinking the flatboat. 

The case made by the plaintiffs was substantially this. On the 
night of the 28th December, 1842, about the hour of ten, the flat- 
boat, descending the Mississippi river, at a point about fifty miles 
above New Orleans, was sunk by collision with the steamboat 
Henry Clay, then ascending the river. The fog was so dense that 
persons on the flatboat had not been able to see the shore for some 
hours. But it was a low fog, and did not prevent the pilot of the 
steamboat from seeing the shores, though he could see no object 
floating in the river. The steamboat was running at her full speed 
of about twelve miles per hour; and it was proved to be common so 
to run when either shore could be seen. It was also proved to be 
common for flatboats to run, in that part of the river, though they 
could see neither shore. The ordinary signal given by a flatboat 
at night is a light; but if there be a fog, a noise is made, either by 
shouting, beating upon the boat with a board, or firing a gun. The 
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steamboat had been heard approaching for some time, but she could 
not be seen by those on the flatboat, until within from fifty to a 
hundred yards. A light had been shown from three to five minutes, 
but it could not be seen from the steamboat until collision had be- 
come inevitable. ‘There was also proof that the master of the flat- 
boat hallooed shortly after showing the light, but the testimony on 
this point was conflicting; and the noise was not heard on the steam- 
boat. When the pilot of the steamboat saw the light, he stopped 
the engines and tried to back, but his velocity was so great that this 
was unavailing. He also put the wheel hard down for the east 
shore, but this too was unavailing. In fact he could not see the 
flatboat when her light became visible. ‘There was much conflict 
of testimony, as to whether the flatboat was in the middle of the 
river or nearer the east shore; and as to whether she was lying 
crosswise or straight up and down the stream. The steamboat 
struck with the larboard side of her bow, on the bow of the flatboat 
a few feet to the left of her starboard corner, and carried away the 
whole of her larboard corner, so that slie-sunk immediately. The 
parties agreed to adjust the damages, and the jury were to pass upon 
the single question of guilty or not guilty. 


T. Waker and C. Oxney, for the plaintiff, admitted that it was 
customary to navigate during such a fog, and that when the pilot of 
the steamboat became aware of the danger, he did all he could to 
avoid the collision. But they insisted that the velocity of the steam- 
boat was such as to render all precautions by either boat unavailing; 
and that, for this reason, the plaintiff must recover. 

Fox & Lincotn, for the defendants, insisted that sufficient noise 
was not made on the flatboat to warn the steamboat in time; but, 
however this might be, the owners of the steamboat would not be 
answerable, if they complied with the custom of the river. And it 
being customary to run at full speed during such a fog, if, when the 
pilot became aware of the danger, he did what he could to avoid it, 
as had been admitted, the sinking of the flatboat was damnum absque 
injuria, and the plaintiff must bear the loss. 


Esrr, J. charged the jury in substance as follows:—The single 
question is whether the collision resulted from the negligence of 
those in charge of the steamboat; this being the issue made by the 
pleadings. If neither party was in fault, or if both were equally in 
fault, or if the fault was wholly with the flatboat, the plaintiff cannot 
recover. The question then is, whose fault caused the collision? 
This point being ascertained, the law is clear. Every boat naviga- 
ting the river is bound to make use of all reasonable precautions to 
avoid injuring others; which precautions may vary with circum- 
stances. In a fog, for example, a steamboat ought not to run at her 
full speed, if by so doing she increases the danger to other craft; for 
she must regard their safety as wellas herown. A flatboat is bound 
to make use of the ordinary signals to apprise the steamboat of her 
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osition; and must either prove.that she has done so, or that it would 

ave been wholly unavailing. If then you believe that the speed of 
the steamboat was so great, that the ordinary signals of light and 
sound could not reach her in season to avoid the collision, you must 
find for the plaintiff. 


The jury having returned a verdict for the plaintiff, a question as 
to the amount of damages was submitted to the Court. The cargo 
was flour, part of which was saved in a damaged state, taken to 
New Orleans, and sold under the direction of the Port Warden. 
The plaintiff claimed to recover, first, the difference between the 
net proceeds of this sale and the price which the whole quantity 
would have brought uninjured; secondly, his share of the expenses 
of salvage, as adjusted at New Orleans; and thirdly, the notarial 
charges of protest and copies. The Court held that the true crite- 
rion was the value of the flour at the place of disaster; but this was 
so near New Orleans, that no distinction could be made. The sal- 
vage being the necessary result of the collision, was also allowed. 
The notarial items were not allowed, because the protest was only 
made to charge underwriters. Judgment accordingly. Defendants 


appealed. 


Norr. Some of the principal authorities relied upon in the argu- 
ment were as follows: 

Story on Bailments, 385. In all cases of collision the essential 
question is, whether proper measures of precaution are taken by 
the vessel which unfortunately runs down the other. This is partly 
a question of nautical usage, and partly a question of nautical skill. 
If all the usual and customary precautions are taken, then it is treated 
as an accident, and the vessel is exonerated. If not, then the of- 
fending vessel and its owners are deemed responsible. 

Ship De Cock, 2 Law Reporter, 311. The admiralty rule is, that 
where both vessels are in fault the damages shall be shared equally. 

Schooner Aline, 3 Law Reporter, 21. Consequential damages 
arising from the collision may be recovered from the party in fault. 

Simson v. Hand, 6 Wharton, 311. Where the collision is the 
effect of mutual negligence, neither party can recover in a Court of 
common law. 

Lowry v. Steamboat Portland, 1 Law Reporter, 313. Whether 
there be any general custom of navigation, and what it is, are mat- 
ters of fact to be proved by the testimony of persons skilled in 
navigation. If there be such a custom, a departure from it, occa- 
sioning collision, will render the party liable, unless the other party 
by reasonable effort might have prevented it; and each party should 
act upon the presumption that the other party will adhere to the 
custom. ‘To the same point see Jameson v. Drinkald, 12 Moore, 
148; and Handayside v. Wilson, 3 Car. & Payne, 528. 

Lane v. Crombie, 12 Pick. 177. In cases of collision, the burthen 
of proof is on the plaintiff, not only to show negligence on the part 
of the defendant, but ordinary care on his own part. 
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Vanderplank v. Miller, 1 Mood. & Malk. 169. The plaintiff can- 
not recover, unless the collision is attributable entirely to the fault 
of the defendant. If he were partly in fault, but the plaintiff with 
care might have prevented the accident, he cannot recover. But 
see McGregor v. Rogers, (Wright’s Rep. 582,) where it is held to 
be no excuse that the plaintiff’s boat might have been more safely 
moored in some other place. And as to the degree of negligence 
which will prevent the plaintiff from recovering, see Lack v. Seemard, 
4 Car. & Payne, 106; Luzford v. Large, 5 Car. & Payne, 421; 
Wolf v. Beard, 8 Car. & Payne, 373; Vennall v. Garner, 1 Cromp 
& Meeson, 21; Chaplin v. Hawes, 3 Car. & Payne, 554. 

Clapp v. Young, 6 Law Reporter, 111. Where it appears that 
one vessel has neglected an ordinary and proper measure of preven- 
tion, the burthen is on her to show that the collision was not owing 
to such neglect; and it is no excuse for such neglect, that it was 
sanctioned by the local usage of a particular harbor. 

Smith v. Condry, 1 Howard, 28. The actual injury sustained by 
the party at the time and place of collision, and not the probable 
profits at the port of destination, is the true measure of damages. 
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F ORMS OF DECLARATIONS UNDER THE RECENT ENGLISH RULES. 


[ By Joszrn R. Swan, President Judge of the twelfth Judicial Circuit of Ohio.] 


Tue forms of declarations prescribed by the English Judges, are 
ste Fae for their precision and brevity. Many, however, of 
the Western bar, look upon these excellent models of conciseness 

in pleading with suspicion, if not dissatisfaction. When Mr. Wil- 
i] cox’s work upon precedents came out, one of our learned brethren, 
fi who deems the ites of pleading as immutable as its principles, 
made a vow to demur specially, and has demurred specially, to 
every declaration drawn by his adversary from the recent English 
models. ‘This vow of our friend has been somewhat expensive to 
his clients, and the decisions which it has called forth have lessened 
} greatly his confidence in the learning of our Courts, and seriously 
disturbed his fixed and stereotype notions of forms. 

Fees in proportion to the number of folios, had ever tended to 
! multiply counts, and render verbose the pleadings in the English 
Courts. Hence averments and statements, and even counts, such 
as the quantum meruit and quantum valebant, repeatedly declared 
by the Courts as unnecessary, were tenaciously retained, until the 
British Parliament authorised the English Judges to interfere, and 
save suitors from this unjust and legalized oppression. The Judges, 
in their work of reform, proceeded with the caution of learned and 
prudent jurists. Their forms of declarations are in accordance 
with the old and well established principles of pleading. Aver- 
ments and statements which had theretofore been authoritativel 
pronounced by their predecessors as unnecessary, are, in general, 
omitted. 

These forms were drawn by the late Lord Tenterden, one of the 
most distinguished lawyers and pleaders of his time, and were sub- 
mitted, before their adoption, to the late Joseph Chitty Sen., with 
a view to strike out every allegation, even to a word, the omission 
of which would not subject either of the forms toa sustainable 
special demurrer. After passing the deliberate scrutiny of such 
minds, they were submitted to the consideration of, and were sanc- 


tioned by, the English bench. [a] 








[a] 3 Chit. Pl., 8 Am. ed., 1409. 
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It might seem unnecessary to say any thing more to recommend 
these forms of declarations to the Western bar; we shall, however, 
add authority to our assertions. 

And first, as to the indebitatus count, which, it may be proper to 
here state, is incorporated into Mr. Wilcox’s book of precedents 
from the new English forms. 

As early at least as the time of Charles II., the practice was sanc- 
tioned by the King’s Bench, of putting into one count the common 
counts in assumpsit, in the mode now required under the recent 
English rules. [a] And this mode of making up the common 
counts was recommended to the profession by Mr. Sergeant Wil- 
liams, (one of the most accomplished pleaders of his time,) in the 
year 1802. [d] 

Indeed, it is said in Chitty’s Pleading, [c] that several distinct 
debts due in respect to different contracts not under seal, of the 
same or a different nature,-as demands for work, and debts for 
goods, moneys lent, &c. might always be included in one count of 
this description. ‘The plaintiff succeeds pro tanto, though he only 
prove one of such contracts. 

This mode of making up the common counts has also been sanc- 
tioned in New York, [d] and the form is incorporated into a work 
of precedents recently compiled for that State. [e] It has passed 
the ordeal of a writ of error in Ohio. Uf ] 

The following is the form of a declaration upon a promissory 
note prescribed by the English Judges, and the reader will find at 
the foot of the page the averments contained in the old form, with a 
reference to the decisions which authorise the omission of those 
averments: 


Form of declaration by the payee of a note against the maker. 

For that whereas the defendant, on &c., at &c., made his 
promissory note in writing, [a] and delivered the same to the plain- 
tiff [b]; and thereby then and there promised to pay to the plain- 
tiff, or order, one hundred dollars [c] two months after the date 
thereof, [d] which period hath now elapsed. [e] Yet the defend- 
ant hath disregarded his promise, [f and hath not paid any of the 
said moneys, or any part thereof, [g] to the damage of the plaintiff 
of two hundred dollars; and theretore he brings his suit, &c. 


Notgs.—[a] Add, at [a] to conform to the old form, “his own 
proper hunduriting being thereunto subscribed;” but is an unneces- 
saryaverment. Ld. Raym. 1376, 1484, 1542; Stra. 399, 512; Bayl. 
176; 8 Whea. 642; Chit. B. 7 Am. ed. 490. Add also, after the 
above words,“his own proper handwriting being thereunto sub- 
scribed”—the following words: “bearing date the day and year 
aforesaid;” but these words are not only unnecexrsary, 3 Bos. and 





bn 2Saund. 121 ; and see Impeys Mod. Pl. 207, 234, 271; Cro. Jac.245; Yelv. 175; 
2 Black. Rep. 910; 1 Brownl. Ent. 71. 6] 2Saund. 122, a. n. (2.) 
c} 1 Chit. Pl. 8 Am. ed. 342, 343. 4 Johns. 280; 13 Johns. 483. 
e} Yeates’ Pl. and Forms, 167, ] 6 Ohio Rep. 305, 307. 
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Pul. 173; 2 Show. 422; Bayl. 177; Chit. B. 7 Am. ed. 490 n. 1; 
but it is best to always omit them; for if the declaration be in the 
above form, a mistake between the date of the note and the time of 
its being averred in the declaration to have been made, will not be 
material; but if the words “ bearing date,” &c. be inserted, then 
the variance would be fatal. 2 Campb. 307, 308; Selw. 4 ed. 350; 
Chit. B. 7 Am. ed. 353, 354. 

[b] The words in the above form: “and delivered the same to the 
plaintiff,’ are not necessary. 7 T. R. 596; 5 East. 487; Bayl. 
177; 2 Cowen 536. 

[c] Add at [c] “/awful money of the United States;” but this is 
unnecessary. 1 Chit. Pl. 8 Am. ed. 36, a.n. 2. 

[d] Add at [d] to conform to the old form, the words “ for value 
received,” if those words are in the note; but they are unnecessary, 
though in the note. Chit. Jr. B. 79 n. h.; 3 Cranch 193; 2 Ohio 
Rep. 368. But if the note be described as containing the words 
‘for value received,” when it does not, the variance will be fatal. 
10 Johns. 418. 

fe Add at [e] to conform to the old form, the following words: 
“ By means whereof and by force of the statute in such case made 
and provided, the said C. D. then and there became liable to pay to 
the suid A. B. the said sum of money in the said note specified, accord- 
ing to the tenor and effect of the said note; and being so liable, he, the 
said C. D., in consideration thereof, afterwards, to wit: on &c. aftre- 
said, at &c. aforesaid, undertook, and then and there faithfully 
promisec the said A. B. to pay him the said sum of money, in the said 
note specified, according to the tenor and effect of the said note;” but 
all this is unnecessary; 4 T. R. 149; 2 Ohio Rep. 5; 3 Ohio Rep. 
368; Chit. B. 7 Am. ed. 352, 490 n. q.s.; Salk. 128; 1 Stra. 214; 
Bac. Ab Title, Assumpsit, F; Bayl. 190, 191; for, as the action 
itself is founded on a legal liability, a subsequent promise is unne- 
cessary. The words in the above form, “which period hath now 
elapsed,” is, in general, unnecessary. 3 Chit. Pl. 8 Am. ed. 1411, 
n. b. 

[f] Add at [f] to conform to the old form, the following words: 
“but contriving and fraudulentiy intending craftily and subtly to 
deceive and defraud the said plaintiff in this behalf,” but these words 
are unnecessary; the gist of the action of assumpsit being for the 
breach of promise, without regard to the defendant’s intention or 
fraud. 6 East. 443; 1 Chit. Pl. 8 Am. ed. 336. 

'| Add at [g] to conform to the old form, the following words: 
“although often requested so to do;” but these words are unnecessary. 
1 Saund. 33 andn. 2; 1 Bos. and Pul. 59, 70; 7 Eng. C. L. Rep. 
235; 10 East. 359; and when a special request is necessary to sup- 
port the action, the licet saepius requisitus, will not avail the plaintiff. 
1 Chit. Pl. 8 Am. ed. 330; 5 T. R. 409. 


The Court in Bank of Ohio have held upon general demurrer [a] 





[a] 2 Ohio Rep. 5. 
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and upon writ of error, [6] that a declaration in the following form 
is sufficient: | 


For that the defendant on &c., at &c., by his note of that date, 
duly executed, promised to pay the plaintiff, or order, one hundred 
dollars, by the &c. next succeeding said date, as by the said note, 
to the court here shown, appears. Yet the said defendant, although 
often requested, hath not paid the amount of the said note, or any 
part thereof; but the same to pay he hath wholly refused, and still 
doth refuse; to the plaintilf’s damage of three hundred dollars, 
Therefore he sues, &c. 





Ohio Law Books. 


By the Eprror.] 


[ This article is not intended for a critique. It proposes only to give a list of the 
law books thus far furnished by Ohio, for the information of our brethren elsewhere. 
We hope that the example will be followed, and that in future numbers we may be 
enabled to furnish a similar list for each of the Western States.] 


Statute Law.— Under this head we have: 

1. The Territorial Laws. 

2. The State Laws, in forty-one volumes, being one for each 
year since 1802. 

3. Chase’s Statutes, in three large volumes, including the Terri- 
torial and State laws down to 1833, with marginal notes and refer- 
ences to adjudged cases. This work was compiled with immense 
Jabor and care, by Salmon P. Chase, of the Cincinnati bar. At the 
time of making the compilation the original volumes had become so 
scarce, that in one instance only a single copy was known to be in 
existence. ‘To the first volume is prefixed “a preliminary sketch of 
the history of Ohio,” evidencing much research, and remarkably 
well condensed. 

4. Ohio Land Laws.—Being a compilation of laws, treaties, 
resolutions, and ordinances of the General and State governments, 
which relate to lands in the State of Ohio, compiled by Gustavus 
Swan, of Columbus, and published in 1825 by order of the General 
Assembly. 

5. Revisions.—Of these we have had several, published by order 
of the General Assembly at intervals of from five to ten years. 
The last was prepared by Judge Joseph R. Swan, of Columbus, in 
1841. It contains marginal references to the decisions of the 
Courts and to prior laws; and the task has been so well performed, 
as greatly to promote the convenience of the profession. 

Keports.—Of these we have as follows: 

1. Ohio Reports, containing the decisions of the Court in Bank 
from 1823 to the present time. The first nine volumes were re- 
ported by the late Charles Hammond, of Cincinnati; the tenth by 





[6] 3 Ohio Rep.368. 
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Peter B. Wilcox, of Columbus; and the eleventh by Edwin M. 
Stanton, of Steubenville. The first two reporters were appointed 
by the court. The present reporter was appointed by joint reso- 
Jution of the General Assembly, pursuant to the act of February 
28th, 1842, These are usually cited Ohio Reports, without reference 
to the name of the reporter. By the present law the arguments of 
counsel are neverreported at length, unless by special order of the 
court; but a note is made of the points and authorities cited. ‘The 
earliest case contained in these reports was decided in 1821. Since 
the original publication, these reports have been condensed by 
Peter B. Wilcox, as follows: the first four volumes into one, the 
fifth into one much smaller, and the sixth and seventh into one. 
This has been done by leaving out the arguments of counsel, as is 
now required by law. 

2. Wright's Reports, in one volume, comprising cases decided by 
the Supreme Court on the circuit, in the years 1831—4, by John 
C. Wright, late one of the judges of said court, published in 1835. 

3. Tappan’s Reports,in one volume, comprising a selection of 
cases decided by the Court of Common Pleas of the fifth judicial 
circuit, commencing in 1816, by Benjamin Tappan, President Judge, 
published in 1831. 

4. McLean’s Reports, the first volume, comprising cases decided 
in the Circuit Court of the United States for the seventh circuit, by 
Judge McLean. ‘The earliest case contained in these reports was 
decided in 1829. A second volume is understood to be nearly 
through the press. 

MisceLLangous.—Of this description we have as follows: 

1. Historical Sketches of the principles and maxims of American 
Jurisprudence, in contrast with the English Common Law, on the sub- 
ject of Crimes and Punishments, published anonymously in 1819. 
This work is known to be from the pen of the late Judge John M. 
Goodenow. It had its origin in a charge delivered by Judge Tap- 
pan to the Grand Jury in 1817, instructing them that the court had 
a common law jurisdiction over crimes and punishments; which 
doctrine was carried out by him in the case of the State vs. Laf- 
Jerty, Tappan’s Reports, 81. The object of Judge Goodenow was 
to refute this doctrine. The general sentiment of the profession 
was with him; and the question has long been considered as at rest. 

2. Wilcox’s Ohio Forms, comprising practical forms in actions, 
personal and real, and in Chancery, by P. B. Wilcox, of Columbus, 
published in 1833, and found to be avery useful book to the 
profession. 

3. Conover’s Digest, comprising a digest of all the cases reported 
in Ohio, Indiana, and Illinois up to the year 1834, together with 
much other useful matter pertaining to conveyancing; by James 
F. Conover, of Cincinnati. 

4. Swan’s Justice of the Peace, containing a full view of the 
powers and duties of Justices of the Peace and Constables, with 
practical forms, by Judge Joseph R. Swan, of Columbus. This 
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was published in 1837, and is found to be a work of great utility. 

5. Swan’s Manual, comprising forms and directions for execu- 
tors and administrators, by Judge Joseph R. Swan, of Columbus; 
published in 1843, and exceedingly well adapted to its object. 

6. Leavitt’s Ohio Officer, comprising a general summary of the 
duties of all county and township officers, with practical forms, by 
Humphrey H. Leavitt, District Judge; published in 1843, and 
promising to be a highly useful book. 

7. Walker’s Introduction to American Law. This work, pub- 
lished in 1837, contains a general view of the elementary principles 
of our law. The design of the author was to furnish a first book 
for students. 

8. Marshall’s Constitutional Opinions. This compilation, pub- 
lished anonymously in 1839, is known to have been made by James 
H. Perkins, of Cincinnati. To each case he has prefixed a concise 
statement of the facts necessary for understanding the decision. 
To all students of constitutional law, it willbe found to be a work 
of great value. | 








Law Reform in Ohio. 


[By the Eprror.] 


Tue first great aim of every person connected with the making 
or administering of laws should be to make them as perfect as pos- 
sible. Believing this to be a fundamental truth, I shall open the 
pages of this Journal, on all occasions, to all rational discussions 
connected with law reform. I shall set the example, by occasionally 
pointing out, under this head, defects in Ohio legislation; and I in- 
vite the citizens of other States to do the same thing with reference 
to their own legislation. My creed is that the law should be made 
as simple, as intelligible, and as certain as possible. ‘To this end, 
written or statute law should, as far as practicable, supply the place 
of unwritten or common law; and in franing such written law, all 
technical, and all superfluous words should be avoided, and the most 
clear and methodical arrangement adopted. Ina word, the least 
possible room should be left, either for the quibbling of lawyers, or 
the discretion of judges. Holding these sentiments, I shall occa- 
sionally offer such suggestions as may occur to me, touching the 
legislation of Ohio; and I again urge the imitation of this example 
in other States. 

When a Statute should take effect.—As the law now stands, every 
statute takes effect from the day of enactment, unless a different day 
be therein specified. Is this reasonable? 1 think not, as a general 
rule. Doubtless there may be cases of emergency, where the public 
good requires such instantaneous operation. But such cases are 
very rare. Ordinarily, no detriment could result from prescribing 
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a future day; and this should be so distant, that the law could be 
previously published, circulated, and understood. In many of our 
statutes, this provision is now specially inserted. But we, want 
some general regulation on the subject; and I think it should be the 
exact reverse of the present. Let there bea general provision 
declaring that no statute hereafter enacted, shall tuke effect until six 
months from the date o its enactment, unless the contrary be spe- 
cified. This would give ample time for promulgation. Men might 
then know the law before being bound by it, if they would take the 

ains; and if not, they could not complain, because the fault would 

e their own. But under the present rule, we are all liable to be 
the victims of laws which we cannot possibly know to exist. Per- 
haps three-fourths of the legislation of every year is in actual ope- 
ration several months before even the lawyers and judges can know 
what it is, unless they happen to learn it through a newspaper. 
This is both absurd and mischievous, and a statute of four lines 
would correct the evil. The result would then be, that statutes 
would only operate instanter when there is a special necessity 
therefor; and to this no one will object. Will not some of our 
legislators give attention to this suggestion? 

Contract of Sale.—Our statutes are entirely silent respecting this - 
important contract. In England, and in most of the States, there 
are statutory provisions ascertaining what shall be proof of such a 
contract. ‘I'he substance of them is, that there must be a delivery 
of the whole or some part of the goods by the vendor, or a payment 
of the whole or some part of the price by the vendee, or a written 
memorandum of the sale. And why has aot our legislature adopted 
similar provisions? Their effect is to remove all doubt upon the 
question, when the contract of sale is consummated. Without them, 
this question is one of no small difficulty. Let me putacase. You 
go to a merchant and ask the price of an article. He says he will 
take somuch. You say you will give it. This is all that takes 
place. Doves it amount to a contract of sale? Among honorable 
men doubtless it does. But how would it be among sharpers? Could 
not either party legally back out, if he wished? Without doubt he 
could. ‘Then what more would be necessary to make the contract 
binding? Would a written memorandum help the matter? This is 
doubtful, as our law now stands, though many a business man 
thinks otherwise, because elsewhere the statute makes such memo- 
randum sufficient. A story is told of a recent heavy transaction in 
nails in this city, where the vendor considered himself bound, much 
to his loss, because there was such a memorandum. That such 
ought to be the law, I have no doubt. But that such is the law, I 
have doubt. And because of this uncertainty in re‘ation to such 
an every day contract, 1 would invoke the action of our legislature. 
Let them prescribe, as is elsewhere done, what shall be evidence of 
a contract of sale, so as to bind the parties, and then all men will 
understand their rights and obligations. 

Recording Deeds.—By the existing law a deed may be recorded 








Miscellaneous. $9 


at any time within six months, and then it will take effect from date. 
Formerly the same law prevailed with respect to mortgages; but 
now they take effect only from the day of recording. What good 
reason is there for this difference? None thatI can perceive. Re- 
cording is not required to make either the deed or mortgage opera- | 
tive between the parties. As to them, either 1s as valid without 
recording as with, and takes effect from delivery. The design of 
the law in requiring them to be recorded is to protect third persous, 
and them only. Bear this in mind, and then tell me why the 
grantee is permitted to withhold his deed for any time short of six 
months, and then by recording it, cut out al! purchasers or incum- 
brancers intervening between the date and the recording of his deed. 
If all men were perfectly honest there would be no occasion to 
record deeds at all. But if any are dishonest, as the law of record- 
ing pre-supposes, this very provision enables them to commit fraud. 
To-day I make a deed to you, and you do not record it. ‘To-morrow 
I may make a deed or mortgage to another, who cannot know of 
your deed; and so on for six months; on the last day of which, your 
deed is recorded, and takes precedence of all the rest. Thus under 
the present law, you may be the innocent cause of enabling me to 
commit any number of frauds. Why not then adopt the same rule 
for deeds as for mortgages? Let both take effect, as to third per- 
sons, from the time of being recorded, and thus, without any possi- 
ble harm to the parties, a wide door to fraud would be effectually 
closed up. Consider too the amount of litigation as to priority, 
which has grown out of the present provision; all of which would 
have been prevented by the change suggested. But 1 will not 
enlarge; for the matter seems to be too plain to require argument. 





STRADDLING U. STILES. 


The following humorous case is taken from the eae genet volume of Swift's 

orks, page 104, where it is given as ‘ta specimen of Scriblerus’ Reports.” It appears, 
however, to have been the joint production of two friends of Swift, namely, Fortesque, 
a witty lawyer, and the poet, Porz, and to have been got up in ridicule of the old 


Reports. } 


Le report del case argue en le common banke devant tout les justi- 
ces de le mesme banke, en Je quart. an du raygne de roy Jaques, 
entre Matthew Straddling, plant. & Peter Stiles, def. en un action 
propter certos equos coloratos, Anglice, pyed liorses, post. per le 
dit Matthew vers le dit Peter. 


peor SIR John Swale, of Swale-Hall, in Swale Dale fast by 
yg [ the River Swale, kt. made his Last Will and Testament: 

or €aSe+ in which, among other Bequests, was this, viz. “Out of 
the kind love and respect that I bear unto my much honoured and 
good friend Mr. Matthew Stradling, gent. I do bequeath unto the 
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said Matthew Stradling, gent. all my black and white horses.” The 

Testator had six black horses six white horses and six pyed horses. 
The Debate therefore was, Whether or no the said Mat- 

Le point. thew Straddling should have the said pyed horses by 
virtue of the said Bequests. 

Pour le pl. Atkins apprentice pour le pl. moy semble que le pl. 
recovera. 

And first of all it seemeth expedient to consider what is the na- 
ture of horses, and also what is the nature of colours; and so the 
argument will consequently divide itself in a two-fold way, that is 
to say, the formal part, and substantial part. Horses are the sub- 
stantial part, or thing bequeathed; black and white the for.nai or 
descriptive part. 

Horse, in a physical sense, doth import a certain quadrupede or 
four-footed animal, which, by the apt and regular disposition of cer- 
tain proper and convenient parts, is adapted, fitted, and constituted 
for the use and need of man. Yea,so necessary and conducive was 
this animal conceived to be to the behvof of the commonweal, that 
sundry and divers acts of parliament have from time to time been 
made in favour of horses. 

ist Edw. VI. Makes the transporting of horses out of the king- 
dom, no less a penalty than the forfeiture of 40. 

2d and 3d Edward VI. Takes from horse-stealers the benefit of 
their clergy. 

And the Statutes of the 27th and 32d of Hen. VIII. condescend 
so far as to take care of their very breed: These our wise ancestors 
prudently foreseeing, that they could not better take care of their 
own posterity, than by also taking care of that of their horses. 

And of so great esteem are horses in the eye of the common law, 
that when a knight of the Bath committeth any great and enormous 
crime, his punishment is to have his spurs chopped off with a cleaver, 
being, as master Bracton well observeth, unworthy to ride ona 
horse. 

Littleton, Sect. 315. saith, If tenants in common make a lease 
reserving for rent a horse, they shall have but one assize, because, 
saith the book, the law will not suffer a horse to be severed. Ano- 
ther argument of what high estimation the law maketh of a horse. 

But as the great difference seemeth not to be so much touching 
the substantial part, horses, let us proceed to the formal or descrip- 
tive part, vize What horses they are that come within this Bequest. 

Colours are commonly of various kinds and different sorts; of 
which white and black are the two extremes, and consequently, 
comprehend within them all other colours whatsoever. 

By a Bequest therefore of black and white horses, gray or pyed 
horses may well pass; for when two extremes, or remotest ends of 
any thing are devised, the law, by common intendment, will intend 
whatsoever is contained between them to be devised too. 

But the present case is still stronger, coming not only within the 
intendment, but also the very let.er of the words. 
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By the word black, all the horses that are black are devised; by 
the word white, are devised those that are white; and by the same 
words with the conjunction copulative and, between them, the 
horses that are black and white, that is to say pyed, are devised also. 

Whatever is black and white is pyed, and whatever is pyed is 
black and white: ergo, black and white is pyed, and, vice versa, pyed 
is black and white. 

If therefore black and white horses are devised, pyed horses shall 
pass by such devise; but black and white horses are devised; ergo, 
the pl. shall have the pyed horses. 


Catlyne Sergeant; may semble al’ contrary, the plaintiff 
Pour le shall not have the pyed horses by intendment; for if by 
defend. the devise of black and white horses, not only black and 

white horses, but horses of any color between these two 
extremes may pass, then not only pyed and gray horses, but also 
red and bay horses would pass likewise, which would be absurd and 
against reason. And this is another strong argument in law, Nihal, 
quod est contra rationem, est licitum: so reason is the life of the law, 
and the common law is nothing but reason: which is to be under- 
stood of artificial perfection and reason gotten by long study, and 
not of man’s natural reason; for Nemo nascitur artifex, est summa 
ratio: and therefore if all the reason that is dispersed into so many 
different heads were united into one, he could not make such a law 
as the law of England; because by many successions of ages it has 
been fixed and refixed by grave and learned men; so that the old 
rule may be verified in it, Neminem oportet esse legibus sapientiorum. 

As therefore pyed horses do not come within the intendment of 
the Bequest, so neither do they within the letter of the words. 

A pyed horse is not a white horse, neither is a pyed horse a black 
horse; how then can pyed horses come under the words of black 
and white horses? 

Besides where custom hath adapted a certain determinate name 
to any one thing, in all devises, feofments, and grants, that certain 
name shall be made use of, and no uncertain circumlocutory descrip- 
tion shall be allowed; for certainty is the father of right, and mother 
of justice. 

reste del argumen jeo ne pouvois oyer, car jeo fui disturb en 
mon place. 

Le court fuit longemente en doubt, de c’ est matter et apres grand 
deliberation eu, 

Judgment fuit donne pour le pl. nisi causa. 

Motion in arrest of judgment, that the pyed horses were mares; 
and thereupon an inspection was prayed. 

Et sur ceo le court advisare vult. 
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Charge on the Law of Treason, delivered to the Grand Jury of the 
Circuit Court of the United States, holden at Newport, for the 
Rhode Island District, June 15, 1842. Published at the request 
of the Grand Jury, and the Rhode Island Bar. 


[ By Mr. Justice Story.j 


Mr. Justice Story, after some preliminary observations upon the 
late alarming crisis of the public affairs in Rhode Island, and paying 
just tribute to the excellent institutions and past history of the 
State, proceeded to say to the Grand Jury: 

This is the first occasion, for many years, in which it has become 
necessary for me, in addressing the Grand Jury, to state the doc- 
trines of law applicable to the crime of treason. Happily, there 
is at the present moment a pause in the public mind, which I trust 
may be the harbinger of a speedy return to a permanent course of 
peace, prosperity, and general confidence among the citizens of your 
State. It is impossible for me not to feel a deep sense of the dan- 
gers, through which you have so recently passed, and of the painful 
duties, which might have devolved upon this Court in certain con- 
tingencies, which seemed at one moment about to be fearfully 
realized. It may not, therefore, be without some use, to call your 
attention to the Law of Treason, and to distinguish between the 
cases, where the crime is properly a crime against the United 
States, and the cases, where it properly constitutes a crime exclu- 
sively against the State. Both may be, indeed, (as will be pre- 
sently shown,) mixed up in the same transaction; or rather, the 
treason against the State may, under certain circumstances, be 
merged in the treason against the United States. Still, there is a 
broad and clear line of distinction between them in many cases, 
which I will endeavor briefly to explain and illustrate. 

The Constitution of the United States has declared, that “Trea- 
son against the United States shall consist only in levying war 
against them, or adhering to their enemies, giving them aid and 
comfort.” There must then, to constitute the crime, be a levying 
of war against the United States in their sovereign character, and 
not merely a levying of war exclusively against the sovereignty of 
a particular State. 

What, in the sense of the Constitution, is to be deemed a levying 
of war? I take it to be clear, that it is not sufficient, that there 
should be an assembly of persons, who are met merely to meditate 
and consult about the means of levying war at some future time, or 
upon some future contingencies, without any present force. That 
would amount to a conspiracy to levy war. But a conspiracy to 
levy war, and an actual levy of war, are distinct offences. To 
constitute an actual levy of war, there must be an assembly of per- 
sons, met for the treasonable purpose, and some overt act done, or 
some attempt made by them with force to execute, or towards ex- 
ecuting, that purpose. There must be a present intention to pro- 
ceed in the execution of the treasonable purpose by force. The 
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assembly must now be in a condition to use force, and must intend 
to use it, if necessary, to further, or to aid, or to accomplish the 
treasonable design. If the assembly is arrayed in a military man- 
ner,—if they are armed and march in a military form, for the 
express purpose of overawing and intimidating the public,—and 
thus they attempt to carry into effect the treasonable design,—that 
will, of itself, amount to alevy of war, although no actual blow has 
been struck, or engagement has taken place. This is a clear case; 
but it is by no means the only case (for many others might be stated ), 
in which there may be an actual overt act of levying war. I wish 
to state this only as one case, upon which no doubt whatsoever can 
be entertained. 

In respect to the treasonable design, it is not necessary, that it 
should be a direct and positive intention entirely to subvert or 
overthrow the government. It will be equally treason, if the in- 
tention is by force to-prevent the execution of any one or more 
general and public laws of the Governmentyer to resist the exercise 
of any legitimate authority of the Government in its sovereign 
capacity. Thus, if there is an assembly of persons with force, 
with an intent to prevent the collection of the lawful taxes or du- 
ties, levied by the Government,—or to destroy all Custom Houses, 
—-or to resist the administration of justice in the Courts of the 
United States, and they proceed to execute their purpose by force, 
—there can be no doubt, that it would be treason against the United 
States. 

But it is not every act of Treason by levying war, that is treason 
against the United States. It may be, and often is, aimed alto- 
gether against the sovereignty of a particular State. Thus, for 
example, if the object of an assembly of persons, met with force, 
is to overturn the Government or Constitution of a State,—or to 
prevent the due exercise of its sovereign powers, or to resist the 
execution of any one or more of its general laws, but without any 
intention whatsoever to intermeddle with the relations of that State 
with the national government, or to displace the national govern- 
ment, or to displace the national laws or sovereignty therein, every 
overt act done with force towards the execution of such a trea- 
sonable purpose is treason against the State, and against the State 
only. It is in no just sense a levying of war against the United 
States. But treason may be begun against a State, and may be 
mixed up or merged in treason against the United States. Thus, if 
the treasonable purpose be to overthrow the Government of the 
State, and forcibly to withdraw it from the Union, and thereby to 
prevent the exercise of the national sovereignty within the limits 
of the State, that would be treason against the United States. So, 
if the troops of the United States should be called out by the 
President, in pursuance of the duty enjoined by the Constitution, 
upon the application of the State Legislature, or the State Execu- 
tive, when the Legislature cannot be convened, to protect the State 
against domestic violence, and there should be an assembly of per- 
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sons with force to resist and oppose the troops so called out by the 
if President, that would be a levy of war against the United States, 
i} although the primary intention of the insurgents may have been 
4 only the overthrow of the State Government or the State laws. 
These cases sufficiently point out the distinction, to which I have 
alluded, and it is not necessary, upon the present occasion, to go 

into more minute details. 





Selections from the first volume of Howard’s Reports, containing the 
Decisions of the Supreme Court of the United States, at the Janu- 
ary Term, 1843, 


nt | [In regular series this would be'the forty-second volume of the reports and deci- 
ay sions made by this Count, there being four volumes of Dallas, nine of ranch, twelve 
ha of Wheaton, and sixteen of Peters,—in all forty-one. This volume, in addition to 
the ordinary matter, contains all the existing rules established by this Court, both in 
law and chancery, and an alphabetical list of all the cases decided by this Court 
since its first organization, with « reference to the volume and page of the reports.] 


Assumpsit fur use and occupation.—This action is founded upon 
contract, either express or implied, and wiltrot lie where the pos- 
session has been acquired and maintained under an adverse title, or. 
where it was tortious and makes the holder a trespasser. Lloyd 
v. Hough, 153. 

Bankruptcy.—Where a question of bankruptcy is adjourned from 
the District to the Circuit Court, the District Judge cannot sit; and 
consequently the points adjourned cannot be brought before the 
Supreme Court by a certificate of division; nor will an appeal or 
writ of error lie from the decision of the Circuit Court. Nelson v. 
Carland, 265. ! 

Chancery.—If the owner of land recognizes a sale of it, although 
made by a person who has no authority to sell, there is a privity of 
contract between the owner and purchaser which a Court of Equity 
will enforce. Buchanan et al. v. Upshaw, 56. 

The answer of one defendant in equity is not evidence in behalf 
of another defendant. Norris v. Nixon et al. 118. | 

Lapse of time is no defence where there is an unexecuted trust to 
pay debts, which have been declared by a Court to be unpaid in point 
of fact. Bank of the U. S. et al. v. Beverly et al. 134. 

In matters of account, where they are not barred by the act of 
limitations, Courts of Equity refuse to interfere, after a considerable 
lapse of time, from considerations of public policy, and from the 
difficulty of doing entire justice, when the original transactions have 
i become obscured by time, and the evidence may be lost. McKnight 
t v. Taylor, 161. 
if Nothing can call forth this Court into activity but conscience, 
Hi, ood faith, and reasonable diligence. When these are wanting, the 
M Court is passive and does nothing; laches and neglect are always 
Hf discountenanced; and therefore, from the beginning of this jurisdic- 
tion, there was always a limitation of suit in this Court. Bowman 
et al. v. Wathen et al. 189. 
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Every new right of action in equity that accrues to a party , what- 
ever it may be, must be acted upon, at the utmost, within twenty 
years. Ibid. 

Constitutional. Law.—A person in custody, under a capias ad 
satisfaciendum issued under the authority of the Circuit Court of the 
United States, cannot legally be discharged from imprisonment by 
a State officer acting under a State insolvent law. Duncan v. 
Darst et al. 301. 

A State law, passed after the execution of a mortgage, giving the 
mortgagor a right of redemption for twelve months after a sale 
under a decree of foreclosure, and prohibiting a sale for less than 
two-thirds of the appraised value of the property, impairs the obli- 
gation of the contract, and is therefore void. Bronson v. Kinzie 
etal. 311. 

Evidence.—The declarations of a deceased member of a family, 
that the parents of it never were married, are admissible in evidence, 
whether his connection with that family was-by blood or marriage. 
Jewell’s Lessee v. Jewell, 219. 

Lien.— Whenever a banker has advanced money to another, he 
has a lien on all the paper securities which are in his hands for the 
amount of his general balance, unless such securities were delivered 
to him under a particular agreement. Bank of the Metropolis v. 
New England Bank, 239. 

Pleading.—A plaintiff may, in an action in form er delicto against 
several defendants, enter a nolle prosequi as to one of them. But in 
actions in form ez contractu, unless the defence be merely in the 
A aeari discharge of one of the defendants, a nolle prosequi cannot 

entered as to one defendant without discharging the other.— Uni- 
ted States v. Linn, 104. 

After pleading the general issue, it is too late to take advantage of 
a defect-in the writ, or of a variance between the writ and declara- 
tion. McKenna v. Fisk, 241. 

Actions of trespass, except those for injury to real property, are 
transitory in their character. bid. 

In transitory actions a venue is laid to show where the trial is to 
take place. It is a legal fiction, devised for the furtherance of justice, 
and cannot be traversed. Ibid. 

In such actions, such a venue is good without stating where the 
trespass was in fact committed, with a scilicet of the county where 
the action is brought. Ibid. 

Tenancy by the curtesy.—The general rule of law is, that there 
must be an entry during coverture, to enable the husband to claim a 
tenancy by thecurtesy. Mercer’s Lessee v. Selden, 37. 

Vessels. —Where a collision of vessels occurs in an English port, 
the rights of the parties depend upon the provisions of the British 
statutes then in force; and if doubts exist, as to their construction, 
this Court will adopt that which is sanctioned by their own Courts. 
Smith et al. v. Condry, 28. 

The actual damage sustained by the party at the time and place of 
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injury, and not probable profits at the port of destination, ought to 


i be the measure of damages in cases of collision, as well as in cases of 

ite insurance. Ibid. 

i By whose fault the accident happened, is a question of fact for the 
jury, to be decided by them upon the whole of the evidence. Ibid. 


Ifa ship be at anchor, with no sails set, and in a proper place for 
; anchoring, and another ship under sail occasions damage to her, the 
; latter is liable. Strout et al. v. Foster, 89. 
But if the place of anchorage be an improper place, the owners 
' ~ nalngece 

of the vessel which is injured must abide the consequences of the 
ft misconduct of the master. Ibid. 
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Liazitity or Common Carriers.—New Haven county, Connecticut. 
Supreme Couri of Errors, July 7th, 1843. Warner E. Hale v. 
New Jersey Steam Navigation Company. [Newspaper.] 


This was an action on the case to recover the value of two car- 
riages destroyed by fire on board the steamboat Lexington, on the 
10th of January, 1840. ‘The Court decided— 

1. That the contract, being made in the State of New York, was 
in its construction to be governed by the laws of New York, unless 
there was something to show that the parties had reference to the 
laws of some other State. 

2. That persons who undertake generally to transport goods for 
hire for all persons indifferently, and deliver them ata place ap- 
pointed, are deemed common carriers, whether by sea or land, 
through the sound or on the rivers, whether in ships or steamboats; 
and that common carriers are liable for goods received to transport 
and deliver, if not delivered, except the loss arise from the act of 
God or the public enemies. 

That by the act of God is meant something in opposition to the 
act of men—something superhuman. 

3. And with respect to the restrictions of their liability which the 
defendants claimed, by virtue of their notices and bill of lading, that 
by the laws of the State of New York they would not operate to 
restrict their liability as common carriers. 

These questions were presented in the defendant’s motion for a 
new trial as the decision of the Court below, and the Court sustained 
that decision and refused to grant a new trial. 











Ht VALIDITY OF AN ASSIGNMENT BY THE Bank or THE Uwnitep Starss. 
Chancery Court of Louisville, May 25th, 1843. Louis Huth v. 
a) The Bank of the United States. Hon. Geo. M. Bibb, Chancellor. 
| [ Newspaper. ] 
By a statute of Kentucky whenever a debtor makes a fraudulent 
disposition of his property, his creditor may file a bill in chancery 
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and attach, whether his debt is due or not due. Under that statute, 
Louis Huth filed his bill and attached for about $80,000 upon bonds 
maturing in 1847. This attachment was based upon the allegation 
that the Bank had made fraudulent assignments of its property, and 
the bill attacked especially the deed of trust made at Philadelphia, 
on the 7th of June, 1841, to Bacon, Symington and Robens. 

Without waiting to prepare the whole case as against the gar- 
nishees, the counsel, Mr. Browne and Mr. Duncan, for the plaintiff, 
and Mr. Pirtle and Mr. Speed, for the defendants, agreed to the 
facts and brought to trial the main case between the plaintiff and 
the assignees of the Bank. ‘The chancellor decided the deed to be 
void, and that the plaintiff’s attachment was well and properly sued 
out. 

The counsel for the defendants immediately ordered a writ of 
error, and the counsel for the plaintiff ordered his appearance to be 
entered that the case may be finally heard in the Court of Appeals, 
at the fall term. a 


Nore. In the case of Dana v. Bank U. S., the Supreme Court 
of Pennsylvania, at the March Term, 1843, sustained the validity 
of the assignment of the Bank, made on the Ist of May, 1841, to 
Dundas and others, in trust to secure payment of its post notes. 
{See American Law Magazine, No. 2, for July, 1843, page 470.] 


Conspiracy TO ASSIST A FEMALE INFANT TO ESCAPE FROM HER FATHER’S 
CONTROL WITH A VIEW TOMARRY. [Newspaper.] 


At a late term of the Supreme Court of Pennsylvania, it was de- 
cided that a conspiracy to assist a female infant to escape from her 
father’s control, with a view to marry her against his will, is indict- 
able as aconspiracy at the common law. 

It appears that three individuals were indicted in the quarter ses- 
sion of Cumberland county, for having conspired to effect the escape 
of Jane M. Nevin, aminor, and having,in pursuance of such con- 
spiracy, assisted her to escape in the night, with a view to her mar- 
riage with one Charles Reynolds. A motion in arrest of judgment, 
on the ground that the matters charged were not indictable, was 
overruled, and the indictment was removed by writ of error to the 
Supreme Court, where the point was argued by eminent counsel. 

Chief Justice Gibson, in delivering the judgment of the Court, 
went into a learned and extended examinativn of the law of conspi- 
racy, in which he laid down the principle which we have stated 
above. A confederacy to steal a man’s daughter was, in the opinion 
of the Court, a grievous outrage and wrong. It was a denial or 
contempt of the father’s right to counsel and advise; and it was only 
less atrocious than the conspiracy in the case of The King v. Delaval, 
(3 Burr. 1437,) to ruin a virgin by enticing her to desert her father’s 
protection and live in a state of concubinage. 

The Court admitted that there was no recent precedent of an in- 
dictment like the present, but the Chief Justice said that if they were 
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without even a semblance of a precedent they would not hesitate to 
pronounce the act of which the defendants had been convicted, a 


common law offence. 





Law Department oF tHe Cincinnati CoLuecr. 


[I shall take great tayo in circulating through this Journal, any information 
respecting any of the Law Schools in the United States, which may be authentivally 
furnished to me by any persons interested in such schools. | 


The Cincinnati Law School was commenced in 1833, as a private institution. In 
1835, it was made a department of the Cincinnati College, and so continues. 

It is now under the charge of a single professor, Timorpy Waker; but the Trus- 
tees of the College are willing to increase the number of professors whenever it may 
be deemed expedient. 

The course of instruction in this department, commences on the first of November, 
and continues four months. 

There is an exercise each day; first in the Principles of Law—consisting of Recita- 
tions, Lectures and Examinations, for which the text-book is Walker’s Introduction to 
American Law; and secondly, in the Practice of Law—embracing the various forms of 
legal instruments and judicial proceedings, together with exercises in the Moot Court. 

The whole course is arranged and conducted in a mode suited to beginners, and 
with a view to include, as far as possible, a general outline of the Law ina single session. 

The Terms are $50 for the session, payable in advance; and no deduction for part 
of the time. This has no reference to office tuition, for which students can make 
their own arrangements, ; 

The requisites for the degree of Bachelor of Lawe, are, that the candidate shall at- 
tend atleast one session, and shall pass an examination to be made by a committee of 
legal gentlemen designated by the Board of Trustees, and instructed to consider the 
standard of qualification for a degree the same as for admission to the bar. An extra 
charge of $5 is made for a Diploma. 

Students can have access to a good Library, and the Courts are almost constantly in 
session in the City. 

The price of board ranges from $2 to $5 per week. 

It is very desirable that all who propose to enter the Law Class should be present at 


the beginning of the course. 





NEW LAW BOOKS IN PRESS—By Lirttt & Brown, Boston. 


1. Digest of the Decisions in the Courts of Common Law and Admiralty in the U. 
States. By Theron Metcalf and Jonathan Perkins. Vols.2 and 3. (L. & B. have 
purchased from the proprietors, the Ist volume of this work, and are now urging it to 
a speedy conclusion.) 

2. A complete Digest of the Massachusetts Reports, including the seventeen volumes 
of Williams & Tyng, the twenty-four volumes of Pickering, and the three volumes 
of Metcalf, in 1 Vol. 8vo. (Will be published in January next.) 

3. Metcalf’s Reports in the Supreme Judicial Courts of Massachusetts, Vol. 4. 

4. A Treatise on the Law of Evidence, by Simon Greenleaf, LL. D., Vol. 2, contain- 
ing the application of Evidence to particular issues, 

5. Reports of Cases argued and determined in the Supreme Judicial Court of the 
Commonwealth of Massachusetts, by Dudley Atkyns Tyng, Esq. Counsellor at Law; 
a new edition, with Notes and References to English and American Cases, by B. Rand, 

. Counsellor at Law, 17 volumes. (The last volume of the new edition is now in 
ress, and these most valuable of all the American Reports, enlarged by the very able 
otesand References of Mr. Rand, are reduced in price. All the volumes have been 
stereotyped with great care.) 
By T. & W. Jounson, Puinaperruta. 


English Common Law Reports, Vol. 40. They have recently published 
Howard’s Reports of Cases in the Supreme Court of the U. States,—Jan. Term, 1843. 
Starkie on Evidence, seventh American, from a new and greatly enlarged Lond. ed. 


By Carzy & Hart, Pamapeurntia. 
Stephene’ Nisi Prius, edited by Geo. Sharswood, 3 vols. royal 8vo. 3000 pages. 


(pr All these works may be had of DESILVER & BURR, at the publishers’ prices. 








